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DECISION
Statement of the Case

PAUL BUXBAUM, Administrative Law Judge. This case was tried in Grand Rapids,
Michigan, on June 24—25 and August 17—19, 2009. The original charge was filed August 6,
2008,1 and an amended charge was filed September 18. The complaint was issued February
25, 2009.

The complaint alleges that the Employer, Douglas Autotech Corporation, discharged all
of the bargaining unit members from their employment because of their participation in union
activities and in order to discourage employees from engaging in such activities. The complaint
further alleges that the Employer withdrew recognition from Local 822, the exclusive
representative of its bargaining unit employees, and has since refused to meet and bargain
collectively with that representative. These actions are asserted to have violated Section
8(a)(1),(3) and (5) of the Act. The Employer’s answer to the complaint denied the material
allegations of wrongdoing.2

1 All dates are in 2008 unless otherwise indicated.
2 The Employer also filed a motion for summary judgment. (GC Exh. 1(r).) The Board
denied this motion by an order dated June 22, 2009. (GC Exh. 1(u).)
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For reasons set forth in detail in this decision, | find that the Employer did unlawfully and
discriminatorily discharge and refuse to further employ the members of the bargaining unit. |
also find that the Employer unlawfully failed and refused to bargain with the Union regarding the
terms and conditions of employment of the bargaining unit members. As a consequence, |
conclude that the Employer has violated the Act in the manner alleged in these portions of the
complaint. | further conclude that the General Counsel failed to meet its burden of proving that
the Employer withdrew recognition from the Union as the exclusive representative of the
bargaining unit employees in violation of the Act. Therefore, | recommend that this allegation of
the complaint be dismissed.

Before proceeding to the merits of this controversy, it is necessary to address one
unresolved procedural matter. Throughout the course of this litigation, the parties expended
considerable energy in both prosecuting and defending against efforts to obtain evidence
through the Board’s subpoena process. Commendably, the lawyers were able to resolve many
of the conflicts. Other issues were addressed by rulings that | made during the course of the
trial.3 However, despite my issuance of a ruling on the matter, one topic remains to be resolved
and requires some discussion.

In response to subpoenas served on the Employer by both the General Counsel and the
Charging Party, counsel for the Respondent has represented that he has provided all of the
items sought with the exception of certain specific items that he deemed to be covered by one
or more privileges. In connection with these claims of privilege, counsel submitted a privilege
log.# The opposing parties demanded that the documents listed on that log be subject to my in
camera inspection. The Board has authorized its administrative law judges to conduct such
inspections in appropriate circumstances. See, Brinks, Inc., 281 NLRB 468 (1986) and CNN
America, Inc., 352 NLRB 448 (2009).

| note that this is an area of evolving practice in labor relations cases.5 While the Board
has not yet had occasion to fully articulate the standards that it expects will be employed by
judges when in camera inspections are demanded, it is apparent that there are competing policy
considerations involved. Because of the importance of those considerations, | think it is clear
that a party’s demand that documents subject to a claim of privilege should be submitted for an
in camera inspection is, by itself, insufficient to trigger a requirement that the judge perform such
an inspection. In U.S. v. Zolin, 491 U.S. 554 (1989), the Supreme Court addressed this
question in the context of a demand for in camera inspection in order to determine whether the

3 As the trial began, | advised all counsel that, “at the conclusion of the trial, if anybody has
an outstanding subpoena request that has not been resolved, either by some agreement among
the parties or by a ruling from me, I’'m expecting that you will put that on the record before we
leave this room. If it’s not on the record before we leave this room, I'm going to consider it as
waived . . . . | don’t want anybody sandbagged after this trial has concluded by some allegation
that there is an unresolved subpoena issue.” (Tr. 30.) With the exception of the matter about to
be addressed, no party raised any such unresolved subpoena issue at the conclusion of the trial
or in their briefs.

4| have previously discussed the significance of privilege logs in connection with my service
as the Board’s special master in CNN America, Inc., 353 NLRB No. 94 (2009), slip op. at pp.
8—10.

51n CNN America, supra, slip op. at fn. 22, | expressed my concern that the increasing
volume of litigation regarding these issues represents a departure from venerable established
practices and may have negative consequences. Nothing that has transpired in this case has
altered my view in that regard.
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crime-fraud exception to the attorney-client privilege applied to certain documents. The Court
expressed its views as follows:

We turn to the question whether in camera review at the behest

of the party asserting the crime-fraud exception is always permissible,
or, in contrast, whether the party seeking in camera review must
make some threshold showing that such review is appropriate. In
addressing this question, we attend to the detrimental effect, if any,

of in camera review on the policies underlying the privilege and on
the orderly administration of justice in our courts. We conclude that
some such showing must be made.

A blanket rule allowing in camera review as a tool for determining the
applicability of the crime-fraud exception . . . would place the policy
of protecting open and legitimate disclosure between attorneys and
clients at undue risk. There is also reason to be concerned about the
possible due process implications of routine use of in camera
proceedings . . . . There is no reason to permit opponents of the
privilege to engage in groundless fishing expeditions, with the district
courts as their unwitting (and perhaps unwilling) agents.

491 U.S. at 571. [Citations omitted. Italics in the original.] The Court selected a standard that
required the moving party to show an adequate factual basis to support a good faith belief by a
reasonable person that in camera inspection may reveal evidence to establish that the material
is not protected by privilege.

| think it likely that the Board intends that administrative law judges require a similar
showing. In discussing the policy considerations involved, the Board has first noted,

[w]ithout an in camera inspection of allegedly privileged documents,
the party claiming privilege would be able to shield any document
from disclosure by merely including it in a privilege log . . . . Thus,
we find that the in camera examination of documents to evaluate
claims of privilege is a proper exercise of the administrative law
judge’s authority.

CNN America, Inc., 352 NLRB at 449 (2009). On the other hand, the Board has addressed the
importance of both the attorney-client and work product privileges in labor law cases. See, The
Smithfield Packing Co., 344 NLRB 1, 13 (2004), enf. 447 F. 3d 821 (D.C. Cir. 2006 (attorney-
client privilege is fundamental in assuring “the open communication necessary for accurate and
effective legal advice”) and Sprint Communications, 343 NLRB 987, 990 (2004) (failure to honor
the work product privilege would “hinder the ability of lawyers to advise their clients” and
undermine goals involved in labor relations policy).

Given these important competing interests, | believe that the Board would expect a party
seeking in camera inspection to demonstrate either that there are articulable grounds to suspect
that counsel’s representations in the privilege log are unreliable or that the circumstances
involving the particular item or items being proposed for inspection are such that counsel’s good
faith assertion of the privilege must be evaluated by a neutral adjudicator. As to the first of
these criteria, | took care to obtain a clear representation from counsel for the Employer

3
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regarding the analytical process underlying his assertions in the privilege log. My colloquy with
counsel for the Employer went as follows:

JUDGE: I'm going to phrase it this way—that your firm, the
attorneys in your firm, went through the subpoenas, identified
the documents on the log as responsive to the subpoenas but
protected by privilege, and that this represents a good faith,
professional judgment about these documents, based on the
application of our understood standards of what constitutes
attorney-client and work product privilege. Are you prepared
to make such a representation to me?

MR. FRASER: Yes, Your Honor. I'm prepared as the supervising
lawyer in this matter, to confirm that the statements you have made
are accurate.

(Tr. 409.) Opposing counsel have not pointed to any articulable reason to cast doubt on this
clear certification by counsel for the Employer regarding the quality of his representations as
contained in the privilege log. Furthermore, nothing in his conduct of the trial of this case raised
any such concern in my mind. For these reasons, | did not conclude that there was any cause
to doubt the good faith underlying the representations made in the privilege log.

As to the second prong of my proposed analytical standard, the Board has urged that
particular care be taken. Thus, while there may certainly be circumstances apparent from the
nature of a particular document subject to a claim of privilege that may demonstrate the
necessity for in camera inspection, these must be clearly shown to exist. For example, the
Board has observed that, apart from general considerations related to the nature of the
attorney-client relationship, “[flor specifically labor law policy reasons as well, when the legal
advice relates to collective bargaining, we will not readily and broadly exclude attorney-client
communications from the privilege on the ground that business and economic considerations
are also present.” Patrick Cudahy, Inc., 288 NLRB 968, 971 (1988).

With these policy considerations at the forefront, | concluded that the parties seeking
inspection had documented a need for inspection of only one class of documents. Those
documents involve a situation essentially identical to one faced by the Board in the CNN
America case. In that case, one high-ranking corporate official who had participated in key
events involved in the controversy was an attorney. The company contended that documents
sent or received by that official were privileged because she was acting as in-house counsel. In
those circumstances, the Board directed that the documents be subjected to in camera
inspection by the judge in order to determine whether each item represented a “communication
between attorney and client related to the giving of legal advice that is privileged—not simply
documents that pass between them.” CNN America, 352 NLRB at 442. [Quotation marks and
citation to Patrick Cudahy omitted.]

In the case currently before me, there is a corporate official of the Employer who is
similarly situated. R. Paul Viar, Jr., is the Employer’s director of administration. As such, he
oversees the Company’s human resources operation and serves as the chief labor negotiator
for collective bargaining. He is also an attorney licensed to practice in Michigan. As he
described it, he had a “dual role . . . [p]art legal counsel, and | was the chief internal strategist
and decision maker for the negotiations. So two roles.” (Tr. 483.) Because the situation is
indistinguishable from that in CNN America, and because it clearly raises a reasonable question
regarding the extent of the coverage of the privilege to Viar's communications, | directed that the

4
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Employer submit those communications to me for in camera inspection. Specifically, there are
23 such documents as listed by counsel for the Employer at my direction on a separate privilege
log entered into the record as ALJ Exh. 2.6

Although it is evident from the foregoing discussion that the Board has vested its judges
with the authority to conduct in camera inspections in appropriate circumstances, counsel for
the Employer declined to submit the 23 documents to me for such review. | understand his
reasoning. It must be recognized that the Sixth Circuit has taken a contrary view from that of
the Board. In NLRB v. Detroit Newspapers, 185 F. 3d 602 (6th Cir. 1999), it held:

Despite the general policy that the NLRB should have jurisdiction
in labor-management disputes, Congress specifically reserved to
the federal courts the authority to provide for enforcement of
subpoenas. We believe it is implicit in the enforcement authority
Congress has conferred upon the district court . . . that the district
court, not the ALJ, must determine whether any privileges protect
the documents from production.

While the Board has opined that the Sixth Circuit’s holding does not support “the general
proposition that an administrative law judge, as the trier of fact, cannot resolve privilege issues,”
the holding certainly renders counsel’s position comprehensible. CNN America, 352 NLRB at
449. So long as this apparent conflict between higher authorities continues to exist, my duty is
plain. As the Board has directed, “it remains the judge’s duty to apply established Board
precedent which the Supreme Court has not reversed. Only by such recognition of the legal
authority of Board precedent, will a uniform and orderly administration of a national act, such as
the National Labor Relations Act, be achieved.” Insurance Agents’ International Union, AFL-
CIO, 119 NLRB 768, 773 (1957), cited with approval in Pathmark Stores, Inc., 342 NLRB 378
(2004), at fn. 1. For this reason, my order requiring in camera inspection of the 23 documents
stands. It remains for the General Counsel to determine what enforcement efforts to undertake.

Although the Employer has declined to comply with my order for in camera inspection of
the documents set forth in ALJ Exh. 2, |, nevertheless, closed the record at the end of the trial.”
I did so in conformity to the Board'’s policy as explained in CNN America. In that case,
subpoena enforcement issues remained outstanding even after the trial judge had issued his
decision. The respondent argued that the issuance of that decision had rendered the subpoena
disputes moot. The Board rejected this argument, noting that the trial judge’s decision was not
final and that, “it is possible that the continued pursuit of allegedly privileged information that is

6 For reasons probably related to software limitations and time constraints, the log appears
to include 25 items. It will be seen that the first two of those are not actually documents but
merely descriptors.

7 Both the General Counsel and the Union urge me to draw an adverse inference from the
Employer’s refusal to comply with my order for in camera inspection. As they correctly note,
such an inference is only justified where the circumstances support a conclusion that the
materials are being withheld because “that evidence will be unfavorable to the cause of the
suppressing party.” National Football League, 309 NLRB 78, 98 (1992). | decline to draw such
an inference in the situation presented here. It is equally likely that counsel for the Employer
refuses to comply with my order based on a good faith belief that controlling legal authority does
not grant me jurisdiction to conduct the in camera inspection. This constitutes the sort of
“satisfactory explanation” that defeats the adverse inference. Martin Luther King, Sr., Nursing
Center, 231 NLRB 15 (1977), at fn. 1.
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the subject of the subpoena enforcement proceeding may yield information that the General
Counsel or the Union wishes to offer into evidence to further support their position.” CNN
America, 353 NLRB No. 94, slip op. at 5. The Board noted that the proper procedure in that
event would be the filing of a request to reopen the record. The Board certainly grants such
relief when its standards are met. For those standards, see: Sec. 102.48 of the Board’s Rules
and Regulations, and APL Logistics, Inc., 341 NLRB No. 132 (2004) and Manhattan Center
Studios, Inc., 342 NLRB 1264 (2004).

Suffice it to say that | am satisfied that the existing record, even without access to the 23
documents discussed above, is entirely adequate to decide this case. Therefore, on the entire
record,8 including my observation of the demeanor of the witnesses, and after considering the
briefs filed by the General Counsel, the Charging Party, and the Respondent, | make the
following

Findings of Fact
I. Jurisdiction

The Employer, a corporation, is engaged in the manufacture and sale of automotive
parts and related products at its facility in Bronson, Michigan, where it annually sells and ships
goods valued in excess of $50,000 directly to customers located outside the State of Michigan.
The Employer admits® and | find that it is an employer engaged in commerce within the meaning
of Section 2(2), (6), and (7) of the Act and that the Union is a labor organization within the
meaning of Section 2(5) of the Act.

II. Alleged Unfair Labor Practices
A. The Facts

The Employer, Douglas Autotech Corporation, is a Delaware corporation that has been
in existence for a century. It produces parts for automobiles, trucks, and other heavy industrial
applications. These items are manufactured in two facilities located in Hopkinsville, Kentucky
and Bronson, Michigan. The Company is owned by an international concern, Fuji Kiko
Company, Ltd.

Several corporate officials have played a significant role in the events underlying this
controversy and the ensuing litigation. As already mentioned, R. Paul Viar, Jr., is the director of
administration for Douglas. He has been employed by the Company for over 4 years and
served as its director of human resources before being promoted to his current position. He is

8 During the August resumption of trial, the lawyers and | made several corrections to the
transcript of the June proceeding. See, tr. 398—399. A few additional errors in the August
transcript also require correction. At tr. 560, |. 24, “blackout letter” should be “lockout letter.” At
tr. 629, I. 16, “We got a recall,” should be “We got to recall.” Attr. 767, |. 25 and again at tr. 768,
l. 1, “employing” should be “employees.” Any other errors are not significant or material. It is
also noted that there was an omission from the original version of the formal papers consisting
of the final page of the Employer’s motion for a bill of particulars. The motion is included in the
formal papers at GC Exh. 1(g). The final page of the motion has now been added as GC Exh.
64.

9 See pars. 2, 3, and 4 of the Employer’s answer to complaint and the transcript, at p. 10.
(GC Exh. 1(h).)
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also a licensed attorney. He described his current duties as including administration of all
human resources policies and programs, management of benefit programs, general
administrative duties, and the supervision of all litigation. Notably, he serves as the “principal
officer in charge of collective-bargaining” and labor relations. (Tr. 360.)

In addition to Viar, another key management participant in labor relations matters is
Glenn Kirk. Kirk currently holds positions as the director of finance and director of sales. He
also serves as a member of the board of directors. Kirk possesses extensive experience in
labor negotiations gained during his prior career. Viar testified that Kirk was involved in the
current labor issues as both the “chief financial guy” responsible for costing out the various
proposals and also as a negotiator. As Viar put it, “I leaned on him a great deal to help me with
the strategy.” (Tr. 524.)

In addition to Viar and Kirk, the third key labor negotiator for the Company was Bruce
Lillie. Lillie has been a labor relations lawyer for approximately 20 years. He has served as
outside counsel to the Company for 12 of those years. He testified that, during the collective-
bargaining process involved in this case, he “filled the role of chief negotiator.” (Tr. 961.)

Viar, Kirk, and Lillie are the primary figures involved in this controversy on behalf of the
Employer. Two members of upper management also bear mentioning. Toru Hasegawa is the
Company’s chief executive officer and a member of its board of directors. Koichi Kawakyu is
the president of the Company and is also a board member.

While the Company’s workforce in Kentucky is unrepresented, the employees in
Michigan have been represented by Local 822 of the UAW since April 1941. In fact, Local 822
exists solely to represent those employees of the Company. As of the key events in this case,
there is no dispute that the bargaining unit consisted of at least 114 active employees.? There
were also two employees on sick leave, Marcy Schorey and Gordon Diamond. One employee,
Dusty Modert, was receiving workers’ compensation. The parties dispute the status of another
employee, Beverly Vickers. The Company contends that she was on active status, while the
General Counsel claims that she was on sick leave.!! Finally, it is undisputed that another 30
bargaining unit members were on layoff status.

During these events, Local 822 was led by Phillip Winkle. Winkle has been an
international representative for the UAW since April 2001 and was assigned to Local 822 as of
March 2002. Winkle had the leading role in labor negotiations on behalf of the Union. He was
assisted by bargaining unit members, principally including Mary Ellis and Frank Gruza. As
matters progressed, they were also joined by outside counsel for the Union, John Canzano. For
the past 30 years, he has practiced labor law, representing unions.

Over the decades, the Company and Union entered into a series of collective-bargaining
agreements. The most recent such agreement became effective on May 1, 2005 and expired
on April 30, 2008. (GC Exh. 2.) In preparation for contract talks, Lillie and Kirk held a
preliminary meeting on December 10, 2007.12 The first negotiating session followed on January

10 Regrettably, one active employee, Carolyn Chapman, died on December 1, 2008.

1 The parties did not make an evidentiary record sufficient to resolve this question. To the
extent it is necessary to determine her status, this may be undertaken during the compliance
phase of the proceeding.

12| base the exact date on Kirk’s testimony. It is interesting to note the precision of his
recollection of such rather remote preliminary events. The quality of his memory about these

Continued
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24, 2008. Viar testified that the Employer was “in horrific financial shape, really bad financial
shape, going into the negotiations.” (Tr. 605.) Management provided financial information to
the Union indicating that the Company had lost 35 million dollars during the preceding two
years. Given the situation, management’s objectives for the contract negotiations were
described by Viar, who reported that, “we needed concessions. We needed systemic across-
the-board improvement on how we did business in order to keep the doors open.” (Tr. 613.)

At trial, the Company’s witnesses testified that they could not comprehend the Union’s
response to the Company’s situation. As Viar put it, “each and every time we sought out the
Union’s help in helping us survive, it was a barrage of no and different forms of no and equal
and contemporaneous barrage of how stupid the company was.” (Tr. 614.) | must observe,
however, that management actually sent mixed messages to the Union. While it stressed the
current poor financial condition, Chief Executive Officer Hasegawa also addressed the unit
members in a more positive vein. As described by Kirk, he told them, “we have new business
coming and that we felt like, if we could survive through till the new business got there; we had a
very bright future ahead of us.” (Tr. 924—925.)

Whatever the parties’ differing perspectives, the fact remains that while negotiations
continued in the months leading up to the expiration deadline, no significant agreements were
reached on any topic. On February 19, Winkle hand-delivered a so-called 60-day notice to Viar
informing him that the Union proposed to terminate the parties’ collective-bargaining agreement
upon its expiration date. (GC Exh. 5.) Winkle provided uncontroverted testimony that, as he
instructed his secretary to prepare this notice, he also told her “to file the 30-day notice at the
same time.” (Tr. 87.)

Winkle’s references to 60-day and 30-day notices track the requirements of Section 8(d)
of the Act. Thus, where the parties have a contract, Section 8(d)(1) requires that a party
wishing to terminate that contract must provide written notice of the intent to so terminate to the
other party 60 days prior to the expiration of the contract. In addition, Section 8(d)(3) requires
the party seeking termination to provide additional notices within 30 days to the Federal
Mediation and Conciliation Service (FMCS) and to state agencies established to mediate and
conciliate disputes.

It is undisputed that Winkle’s secretary failed to prepare or file the required 30-day
notice, thus setting in motion the train of unfortunate events that have culminated in this
lawsuit.13 Before events reached their crisis point, the parties engaged in last minute
negotiations. During such a session on April 28, an event occurred that the Company has
chosen to characterize as severe misbehavior by Winkle consisting of inflammatory conduct
involving “a deliberate racial slur.” (Tr. 616.) Examination of this event is useful in aiding in the
overall assessment of the credibility and probity of the Company’s officials.

Viar testified that the Company’s president, Kawakyu, participated in this session and
asked the Union for an extension of the current agreement so that the parties would have more
time to bargain. In response, Winkle “rose up in his chair and shouted 1941 at the Japanese

items contrasts with his asserted difficulties in recalling more significant and recent events.

13 Winkle’s testimony about the failure to file the required 30-day notice was quite dramatic.
Twice during his account, he struggled to keep his composure. It was evident that his role in
precipitating these unfortunate events has had a profound effect on him. His remorseful
demeanor and emotional presentation as he described what occurred impressed me. These
factors contributed to my overall conclusion that he was a reliable informant.
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president.” (Tr. 616.)

Scrutiny of this event reveals that Winkle did not engage in any racist conduct and was
not making any reference to Pearl Harbor as suggested in Viar’'s testimony. In fact, Viar
admitted that as Winkle shouted “1941,” he was waiving a book at Hasegawa. That book was
the parties’ current collective-bargaining agreement. More significantly, the matter was
illuminated during cross-examination of Viar. Viar was impeached by his own notes of the
bargaining session which clearly revealed that Winkle’s actual historical reference was that,
“[slince 1941, there’s been a contract with the [Company] and the UAW.” (Tr. 735.) During this
testimony it became clear to me that Viar was attempting to twist and distort Winkle’s conduct in
an effort to paint him as a racist and a boor. This episode forms part of a larger pattern of
misconduct on the witness stand that persuades me that Viar’s versions of events cannot be
trusted unless clearly corroborated by other reliable evidence. His willingness to stoop to
underhanded tactics reveals a depraved state of mind with reference to this dispute.

It is uncontroverted that the Union declined to agree to a contract extension. The parties
met once more on April 29. At that time, the Union again refused to agree to any extension of
the contract that was about to expire.

In the late evening hours of April 30, Winkle met with Ellis and Gruza. They prepared a
hand-written notice to the Employer “to formally inform the Company that the U.A.W. Local 822
will be on strike at 12:01 May 1, 2008.” (GC Exh. 6.) This was signed by the three Union
officials and was personally delivered to Viar just before midnight. Viar reported that he was
present in his office at that late hour, because “| had to prepare for the very real possibility of a
walkout that night at midnight.”'4 (Tr. 619.) After the brief meeting with the Union leaders, Viar
notified other managers of the strike. He also looked out his window and observed 20 to 30
people outside who were carrying signs. Winkle confirmed Viar’s observation, indicating that
the signs said, “On Strike.” (Tr. 194.)

At this point, it should be observed that all of the parties are in agreement that the strike
that began on May 1 was an economic strike. See, Tr. 84. As Winkle explained, “we called a
strike to put leverage on the Company to get our just demands.” (Tr. 84.) On May 1 and 2, the
Union maintained its picket line. At the same time, management implemented plans to continue
operations during the strike. These plans consisted of the recruitment of a replacement
workforce that included salaried staff, workers referred by an employment agency, persons
referred by the salaried staff, and local candidates for employment who appeared at the plant.
Implementation of management’s plans resulted in the operation of the facility without any
interruption.

Winkle provided uncontroverted testimony that he received a telephone call from a union
official in Jackson, Michigan sometime between 2:30 and 3 p.m. on May 2. The information
provided by the caller caused him to make inquiry regarding the Union’s filing of the 30-day
notice required under the Act. As Winkle described it, when he quizzed the secretary
responsible for preparing the notice, “she was in tears. She said she couldn’t find the 8(d)
notice.” (Tr. 89.) It was at this moment that Winkle first realized that the strike was unlawful.

On the following day, May 3, Winkle and another UAW official held a meeting with Ellis
and Gruza to explain the situation and formulate a response. He testified that he told the

4 Indeed, management had been making preparations for some time. For example, Kirk
testified that in the days leading up to the strike, the Company hired security guards.
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bargaining unit representatives, “All | know is that it is a violation of the law. We need to fix it.
We need to get the people back to work.” (Tr. 167.) It was decided to obtain the consent of the
Union’s membership to an immediate cessation of the strike by making an unconditional offer to
return to work. As Winkle explained in response to cross-examination by counsel for the
Employer:

[W]e knew that we hadn't filed the 8(d) notice, and common sense
said we were in jeopardy. We were on a strike that violated the
law, that we needed to get the people back in the plant. You know,
and so we offered—that’s why we came up with the unconditional
offer.

(Tr. 168.) Winkle also explained that he chose not to inform management of the failure to file
the required notice because he concluded that it would not be “prudent” to do so. (Tr. 170.)

Having determined that the best response to the dilemma confronting the Union was to
make an immediate and unconditional offer to return to work, the leadership called a
membership meeting for the following day, May 4. At that meeting, the membership voted to
adopt the recommended plan.

With the consent of the membership, Winkle implemented his plan to repair the damage
early on the following day, Monday, May 5. He began by having his secretary prepare the 30-
day notice using the appropriate Federal Mediation and Conciliation Service’s F-7 form. This
was filed at 7:55 a.m. (GC Exh. 3.) He also drafted a letter to Viar, informing him that “our
membership UAW Local 822, your employees, are immediately returning to work
unconditionally.” (GC Exh. 7.) Armed with this letter, Winkle went to the plant early in the
morning. He was accompanied by the entire complement of day shift employees. He testified
that he brought the employees with him, “in case the Company said come on back to work, and
we wanted to be able to report to work.” (Tr. 97.)

When Winkle attempted to hand deliver his letter to Viar, he was intercepted by a
security guard who informed him that, “Mr. Viar is not accepting any documents. Put it in the
mail.” (Tr. 96.) The guard ordered Winkle to leave the premises. In a further effort to make
immediate delivery of his letter, Winkle then had it faxed to the Employer’'s human resource
department. This was accomplished shortly after 7 a.m.

Winkle received the Company’s initial response a very brief time later in the form of a
telephone call from Lillie. Lillie asked Winkle if the bargaining unit members were “trying to
come back to work,” and Winkle replied that, “[yles, we’ve offered an unconditional offer to
come back to work.” (Tr. 97.) Lillie opined that this was not consistent with his expectations
regarding the duration of the strike and advised Winkle that he would have to get back to him
later. At roughly this point, the Union’s pickets ceased carrying strike placards. They
substituted hand lettered signs reading, “Locked Out.” Approximately 3 hours after his first
conversation with Winkle, Lillie responded with another phone call requesting that Winkle and
the bargaining committee meet with the Company’s officials at a hotel in East Lansing that
evening. Winkle agreed.

In the hours prior to the scheduled evening meeting, Viar, Kirk, and Lillie formulated the
Company’s response to Winkle’s letter offering an immediate and unconditional return to work.
The evidence demonstrates that, during this process, the Company’s representatives had made
a shrewd and accurate appraisal of the circumstances underlying the Union’s unexpected offer
to end the strike. As Viar explained:
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[O]n May 5th, 2008, during the phone conversation we had with Mr.
Lillie, that Glenn Kirk and |, Bruce asked me to find the 60-day notice
in the record, and then he asked for the first time [about] something he
called 30-day notice. And we had a discussion about the potential
impact of that 30-day notice not being in the record.

(Tr. 708—709.) Viar added that the management officials, “[s]Juspected, surmised, we knew
something as I've testified, was wrong because | couldn’t find it [the 30-day notice].”® (Tr. 709.)
Viar’s testimony on this significant point is corroborated by Kirk’s testimony that Lillie raised this
subject, observing “that it's possible that something is amiss with the strike.”16 (Tr. 846.)

Having first accurately assessed the situation underlying the Union’s sudden offer to
return to work, the Company’s managers now formulated their response. This consisted of a
letter and attached documents. These items were drafted over the course of the day and
finalized during a late afternoon meeting attended by Lillie, Viar, and Kirk. They were hand
delivered to the Union’s representatives at the evening meeting in East Lansing.

Because the Company’s written response to the Union’s offer to return to work is critical
to the disposition of this controversy, it is appropriate to quote it in full. That letter, dated May 5
and addressed to Winkle, stated:

Earlier today, the Company received the Union request to return
from the Strike. The offer to return to work was unconditional.

Please be advised that effective immediately, the Company is
locking out the bargaining unit in support of its bargaining position.
(See attached.)

Please advise the Company as soon as possible if the Union accepts
the proposal and when an Agreement has been reached so that
employees can be expeditiously returned to work.

15 Viar made the same point on another occasion during his many appearances as a
witness in this trial. He was asked if, at the time of the May 5th meeting, he knew that the strike
was unlawful. He responded that, while he did not know this, “I suspected, surmised, that
something was very wrong, yes.” (Tr. 637.) When asked why he was suspicious, he explained
that, “[b]ecause Bruce Lillie had raised the possibility with me, and we had had a discussion that
day about a mediator not being involved in any of our discussions, | suspected that the strike
was illegal and that the F-7 notices had not been filed.” (Tr. 637.) He added, “it was fishy.
Where’s the mediator? Oh yeah, where’s the mediator?” (Tr. 638.)

16 In contrast, | find Lillie’s testimony on this issue to be evasive and misleading. He
asserted that, in evaluating the Union’s strategy, he was concerned that they were engaging in
an intermittent strike or that they were offering to return to work because the Company’s
replacements were able to maintain production. Lillie contends that, “I didn’t know that the
strike was illegal on May 5th.” (Tr. 1017.) While this may be literally true, it is nevertheless
substantially misleading. Although Lillie could not have known to a certainty that the Union had
failed to file the 30-day notice, Viar and Kirk’s testimony clearly shows that Lillie believed that
this was the case and that he was able to support this conclusion with Viar’s inability to locate
the notice in the Company’s files and with the unusual lack of intervention from the FMCS.
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(GC Exh. 8, p.1.) The letter is signed by Viar. The attachment is entitled, “DOUGLAS
AUTOTECH COMPANY PROPOSAL/GENERAL SYNOPSIS AND SUPPORTING
DOCUMENTS.” It consists of 15 pages that appear to contain a variety of deletions,
substitutions, and additions to the parties’ expired collective-bargaining agreement. (GC Exh. 8,
pp. 2—16.)

While the witnesses all agree that this letter was presented to the Union at the evening
meeting, their accounts of what was said at the meeting are vastly divergent. For reasons that |
am about to explain, | credit Winkle’s testimony regarding those statements and reject the
Company’s witnesses’ accounts as fabrications.

Winkle succinctly described the discussion as, “We offered to go back unconditionally,
and the Company offered an entire [collective-bargaining] agreement.” (Tr. 150.) He explained
that the Company conveyed its position as, “when we get a contract, we’d go back to work.”
(Tr. 150.) Winkle probed Lillie as to the nature of the Company’s written response, asking, “Is
this what you want us to come back under, this 15-page document?” (Tr. 101.) Lillie replied,
“No, absolutely not,” adding that, “We’d like for your guys to consider this, and if you would, get
back with us sometime tomorrow on this.” (Tr. 101.) Winkle also clearly testified that there was
no discussion as to the legality of the strike.

On the witness stand, Viar presented an account of the meeting that differed in a key
respect from that of Winkle. He began his account by agreeing with Winkle that Lillie told the
Union’s representatives that the Company was locking out the bargaining unit members. He
also reported that Lillie told Winkle that the terms and conditions for their return to work were set
forth in the attachment to the letter announcing the lockout. He then asserted:

[1]t was a very emotional meeting. | remember Mr. Lillie being very
emotional, very pointed. You know, he advised the Local Union that
we thought that the strike was illegal. We had not waived any rights.
We had provided some terms and conditions for them to come back to
work. The Local Union indicated through Mr. Winkle that they would let
us know the next day, and then that was it.

(Tr. 642.)

In evaluating this testimony, | find that the General Counsel has presented clear and
convincing evidence that it is contrived. Viar's account was directly impeached by the contents
of an affidavit that he provided on May 23, 2008. In this sworn statement given just weeks after
the events it purports to describe, Viar made no mention whatsoever of any statement by Lillie
involving the illegality of the strike and the lack of waiver of any rights by the Employer. To the
contrary, Viar's description of the meeting was as follows:

| attended the meeting with the Union’s bargaining committee at
6:00 p.m. that evening. Attorney Lillie provided the Union with a
letter stating that they were locked out. Attached to the letter was
a synopsis of the Employer’s bargaining position. Attorney Lillie
asked the Union if they were willing to return under the conditions
stated in the synopsis. UAW [R]epresentative Winkle stated that
he would let the Employer know.

(Tr. 712.) After being asked to read the entire affidavit, Viar confirmed that it did not contain any
mention of the waiver of rights statement by Lillie or anyone else.
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It is evident to me that Viar’'s account provided very shortly after the events in question
and before the litigants’ positions had hardened is much more likely to be accurate. | base this
not merely on proximity in time, but also on the inherent improbability involved in Viar's
subsequent claim, given his contention that Lillie’s alleged statements regarding the illegal strike
and the lack of waiver of rights were made in a “very emotional, very pointed” manner. (Tr.
642.) If that were true, it is inconceivable to me that Viar would have failed to include those
same statements in his affidavit describing the meeting shortly after it had taken place.

| recognize that Kirk provided testimony that attempted to corroborate Viar’s fabricated
account of Lillie’s statements during this crucial meeting. Kirk testified that, during the meeting,
Lillie presented Winkle with the Company’s letter and told him, “that we did not want them to
return to work and that—unless they met the terms and conditions that we spelled out in the
attachment to that letter.” (Tr. 840.) He went on to claim that Lillie made additional statements
as follows:

We have reason to think that something is not straight. | think he
said that maybe—my recollection was he said that—reason to
believe the strike was illegal and that we were reserving all of the
rights accorded to the company under the Act.

(Tr. 842.) He was unable to recall any purported response to this from Winkle.

As with Viar, the General Counsel successfully impeached this version of events by
introducing Kirk’s prior affidavit. Kirk was forced to concede that his earlier account discussed
the May 5 meeting but failed to include any mention of the illegality of the strike and the
Company’s purported reservation of rights. Indeed, in that affidavit, Kirk indicated that Lillie
made statements regarding reservation of rights at a meeting with the Union held on May 21.
He went on to note that,

[tlhe 5/21 meeting was not the only meeting in which Lillie told
the Union that their strike was illegal and that our meeting with
them was in no way a waiver of our rights. | believe Lillie made
such announcement at all of the meetings | attended after the
5/21/08 meeting.

(Tr.902.) ltis striking that Kirk fails to assert a similar statement by Lillie at the May 5 meeting
despite Viar’s report that the statement was both emotional and pointedly made. Given the
importance of this matter to the Company’s defense, | conclude that the failure to report such
statements at the May 5 meeting was not an oversight or inadvertent omission. Instead, |
conclude that Kirk failed to include the statement in his account because the statement was
never actually made.

Finally, | acknowledge that Lillie also provided testimony designed to corroborate the
claim that he made statements regarding the illegality of the strike and the reservation of the
Company’s rights during the May 5 meeting. As with his colleagues, this account does not hold
up under scrutiny. In the first place, when asked on direct examination by counsel for the
Company to describe what occurred at the May 5 meeting, Lillie’'s account tracks that offered by
Winkle. Thus, he testified that he told the Union representatives, “we understand that the Union
is making an unconditional offer to return to work.” (Tr. 966—967.) He then referred to the
Company’s written response, adding that, “if they wanted to come back to work unconditionally,
here are those conditions for which they could return to work.” (Tr. 967.) He reported that the
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Union’s officials indicated that they would provide their response on the following day.

| find it highly probative that when asked in an open ended manner to provide his
account of the May 5 meeting, Lillie failed to include any mention of a discussion about the
legality of the strike and the Company’s reservation of any rights. After a digression, counsel for
the Employer again asked Lillie for his account of the meeting. Lillie repeated the precise
version just recounted, the version that largely matches Winkle’s account. At this juncture,
counsel for the Employer asked him, “Did you make any comments to the Union about not
waiving rights?” (Tr. 977.) | sustained an objection to this leading question. Whereupon,
counsel asked the witness, “Did you make any comments—to the extent you haven’t confirmed
all you've said to the Union, at the beginning of that session on May 5, did you make any
additional comments?” (Tr. 978.) It was only after this repeated prodding that Lillie rather
lamely added that, “we were indicating that we were not waiving any rights.” (Tr. 978.) | do not
credit this testimony, finding it to be a reluctant fabrication extracted by the use of repeated
leading questions. Instead, | credit Lillie’s original unvarnished description of the meeting, a
description that serves to underscore the reliability of Winkle’s testimony.

My conclusions about Lillie’s testimony are further confirmed by counsel for the General
Counsel’s impeachment of this witness as well. Once again, counsel demonstrated that the
witness’ earlier account differed from the extracted testimony in the crucial aspect. Thus, Lillie
conceded that he gave an affidavit almost a year prior to the date of his trial testimony. In that
affidavit, he swore that,

[o]n several occasions following the local strike, | declared to
the Union that we felt that their conduct was illegal in that strike.
| believe that | told the Union at the start of several but not all
bargaining sessions that followed the 5/1—5/5/08 strike with
that remark. | would tell them each time that we thought their
conduct of the strike was illegal and that we were not waiving
any of our rights in regard to that.

(Tr. 1021.) Tellingly, Lillie’s affidavit goes on to note that, “I did not make any such remarks of
this kind in our 5/5/08 meeting.”” (Tr. 1022.)

Counsel for the Company presented an enigmatic document prepared by Lillie in an
effort to bolster Lillie’s belated contention that he raised these issues on May 5. It consists of a
copy of the Company’s letter to the Union announcing the lockout. The copy is annotated with
notes written by Lillie. At the top of this document is Lillie’s hand-written annotation, “Master
6 oo pm.” (R. Exh. 7.) At the bottom of the letter, there are other notations written by Lillie.
Those notes, in pertinent part, state, “5/5/08 meet w/Union—not waiving rts.” (R. Exh. 7.) Lillie
testified that he made the notes in advance of the meeting and that they represented his “talking
points.” (Tr. 969.) Substantial doubt was cast on this assertion when Lillie had to concede that
other portions of the same notations were written during the meeting. Furthermore, during
cross-examination, counsel for the General Counsel established that the Regional Office’s
investigator had asked Lillie to provide copies of all notes that he possessed regarding the
waiver of rights issue and that Lillie had provided materials in response to this request. He
testified that those materials did not include the document (R. Exh. 7) now being offered in

17 Counsel for the General Counsel impeached Lillie with a second affidavit that also
mentioned the May 5 meeting but failed to indicate that there was any discussion of the legality
of the strike or any reservation of rights by the Company. See, Tr. 1032.
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support of his account. Even more troubling, under cross examination, Lillie conceded that the
Company had provided yet another version of the same document that counsel for the Union
described as, “the identical letter called ‘Master, 6 p.m.,” and it didn’t have the same jottings” at
the bottom regarding the issue of waiver of rights. (Tr. 1052.) | cannot ascribe any weight to
these handwritten comments as there is no credible evidence regarding the time of their
creation and they directly contradict both Lillie’s original trial testimony and his affidavits.

It is appropriate to make one additional observation regarding the evaluation of the
conflicting accounts about the May 5 meeting. The Company’s negotiators worked on the
preparations for this meeting throughout the day. In addition, they held a preparatory
conference in the late afternoon. All three men had extensive experience in the field of labor
relations. Thus, the working group consisted of the Employer’s in-house labor lawyer, their
outside labor lawyer, and a non-lawyer who possessed decades of experience in labor
negotiations gained in his prior career. Despite the effort expended in preparing for the meeting
with the Union and the vast and impressive expertise possessed by the Company’s negotiators,
the Company’s written response to the Union’s letter offering an immediate and unconditional
return to work fails to make any reference whatsoever to the legality of the strike or the
Company’s intention to reserve any rights related to that question. In fact, as counsel for the
Union observes in his brief, “[iincredibly, with over twenty attorneys (including Lillie and Viar) the
Company’s so-called ‘reservation of rights’ was never reduced to writing from May 5 until the
parties rested at this hearing.”'8 (CP Br., at p. 31.) [Emphasis in the original.]

In sum, as to the crucial May 5 meeting, | conclude that the Company took the following
action. It formally acknowledged, both orally and in writing, the Union’s unconditional offer to
return to work. It responded by locking out the bargaining unit members through clear written
and oral statements to that effect. It presented a 15-page proposal that it deemed to be the
terms and conditions of employment that the Union must accept in order to end the lockout.
Finally, it made a written commitment that, upon acceptance of these terms and conditions, the
“‘employees can be expeditiously returned to work.” (GC Exh. 8, p. 1.) | further find that the
Company did not raise any issue regarding the legality of the Union’s strike, nor did it make any
reservation of rights, either oral or written, concerning that matter.

On the day after this meeting, Winkle responded in writing to the Company’s proposed
terms and conditions required to end its lockout by making a request for financial information
regarding the proposal. (GC Exh. 9.) Implicit in Winkle’s response was the Union’s decision not
to make an immediate return to work on the Company’s proposed terms.'® Shortly thereafter, in

8 | am not adopting counsel’s claim that the Company retained the services of over a score
of lawyers. While the record shows that the Employer certainly had the benefit of the advice of
many attorneys, | do not know the precise number.

19 | must observe that it would have been virtually impossible for the Union to have simply
accepted the Company’s proposal in order to return to work immediately. Even its authors
conceded that it was incomplete. For example, Viar was asked what would happen to those
sections of the prior collective-bargaining agreement that were not specifically deleted in the
Company’s proposal. He responded, “Boy, | guess | don’t know.” (Tr. 746.) He also testified
that he did not know whether the prior grievance and arbitration procedures would continue in
effect under the Company’s proposal. Similarly, when asked what the terms of an agreement
would be if the Union accepted the Company’s proposal, Kirk responded, “I’'m not sure that it
spells it out in here.” (Tr. 919.) Furthermore, on its face, the Company’s proposal indicates that
it is incomplete. For example, on the topic of letters of agreement, the proposal merely states,
"Discuss—Employer reserves the right to make a proposal on these topics.” (GC Exh. 8, p. 3.)
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response to Winkle’s tardy submission of the 30-day notice to the FMCS, a mediator was
assigned to the dispute and the parties were contacted for this purpose.

On May 8, Lillie telephoned Winkle regarding the contact from the FMCS. Both
participants in this phone conversation agreed that Lillie asked Winkle about the 30-day notice.
According to Lillie, he demanded a copy of the notice from Winkle and was informed that, “there
was no way | was ever going to getit.” (Tr. 986.) By contrast, Winkle testified that Lillie asked
him if he had ever filed the notice, adding, “I don’t think you have.” (Tr. 102.) Winkle reported
that he responded by telling Lillie that, “I filed my paperwork.” (Tr. 102.) | have already noted
that | found Winkle to be a credible informant and that | have concluded that Lillie, albeit
reluctantly, has engaged in fabrication. | credit Winkle’s account of this conversation for these
reasons and because it strikes me as inherently implausible that Winkle would think he could
successfully conceal a publicly filed government document from Lillie. Rather, | conclude that
Winkle gave an answer that was technically accurate but, nevertheless, served to temporarily
mask his filing error.20

In this conversation, the two men also scheduled another negotiating session for May
21. During the interim period, the Company continued its effort to obtain the 30-day notice from
both the Union and the FMCS. The Company also responded to Winkle’s request for financial
information.

The parties did meet on May 21 and were assisted by an FMCS mediator. Unlike the
situation regarding the May 5 meeting, the parties generally agree that on this occasion Lillie
asserted that the strike was illegal and that the Company was not waiving any rights. For
example, Kirk testified that the meeting started, “by Mr. Lillie stating to the bargaining committee
that he thought the strike was illegal, we had reason to believe the strike was illegal, and that by
meeting with them, we were not waiving our rights afforded to the company under the Act.” (Tr.
851.) While Winkle disputed the precise timing of Lillie’s statements, he agreed that Lillie told
him, “Phil, | know now that you didn't file a 30-day notice, and | think that your strike was illegal.”
(Tr. 107.) He also conceded that, at some point during this meeting, Lillie attempted to reserve
the Company’s rights. Apart from this discussion regarding the Company’s position, the parties
agree that the Union explicitly rejected the Company’s return-to-work proposal and made its
own proposal for a new collective-bargaining agreement.

Two days after this meeting, FMCS provided the Company with a copy of Winkle’s F-7
notification form. The parties held another bargaining session on June 2. The Company made
a contract proposal and the Union rejected it. Lillie testified that he again warned the Union
about the illegality of the strike and the Company’s refusal to waive any of its rights. By
contrast, Viar reported that he did not recall any discussion of the strike at this meeting.2"

The parties’ next meeting took place on June 13. The Company presented the Union
with a letter advising that it would no longer apply or enforce the mandatory dues provision of
the expired collective-bargaining agreement. (GC Exh. 15.) Three days later, the Company
also provided written notice to the Union that it was planning to terminate health benefits for
retirees “within the next few weeks.” (GC Exh. 17.)

20 Counsel for the Union characterized Winkle’s response to Lillie’s query as being “artfully”
made. (CP Br.,atp.7.)

21 Kirk did not attend the meeting. Winkle’s testimony about the meeting did not address
this point.
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On July 1, the parties met again. On this and subsequent occasions, the Union’s
negotiating team was augmented by John Canzano, outside counsel to the Union. In a sidebar
conversation with Lillie, Canzano proposed a plan whereby the bargaining unit members would
return to work and the Union would agree to a no-strike pledge for 60 days with the promise to
provide 7-day’s notice of any strike thereafter. Lillie agreed to discuss this concept with
management.

The parties met on the following day. Lillie rejected the proposed no-strike agreement
and countered with a suggested “cooling-off’ period. The parties were able to conclude such an
agreement for a 60-day period and each side withdrew all outstanding unfair labor practice
charges without prejudice. (GC Exh. 19.) Witnesses for both sides testified regarding the other
matters that were discussed during this meeting on July 2. Examination of their conflicting
accounts sheds additional light on the credibility issues that | have confronted throughout this
proceeding. Winkle and Canzano reported that Winkle asked management about the status of
the replacement workers at the plant. He testified that Viar responded to his question by
explaining that, “We’ve told you that the replacement workers are temporary. They're on
temporary status.” (Tr. 129.) Kirk confirmed this, adding that the replacements have been told,
“‘when we get a contract and come back to work—you guys come back to work, they go out.”
(Tr. 129—130.)

When first asked whether there was any discussion of “return-to-work-issues” during this
session, Viar responded negatively. (Tr. 667.) He was forced to amend his position when
shown the Company’s own minutes of the meeting that reflected such a discussion. In fact,
those minutes indicate that Kirk told the Union’s representatives that, “[w]e meet w/staff weekly
& temp periodically[.] [N]o time has it been couched as perm replacements.” (R. Exh. 4, p. 10.)
The minutes also reflect Lillie commenting that, “Plans for how to bring back workforce already
being discussed.” (R. Exh. 7, p. 10.)

Kirk testified that there was a discussion, “about replacement workers, about whether or
not they were permanent or not permanent, temporary or permanent.” (Tr. 877.) When asked
for details regarding this topic, he asserted that he “can’t recall” what was said.?2 (Tr. 877.) |
readily conclude that Winkle and Canzano accurately described those matters that Viar initially
claimed were not raised and that Kirk indicated that he was unable to recollect.

By the same token, Viar testified that, during this meeting, “Again, Mr. Lillie reminded the
Local Union that the strike was illegal and that we were not [waiving] our rights in meeting with
them.” (Tr. 667.) This testimony was severely undercut by examination of the Company’s
minutes. Although Viar agreed that when he prepared this version of the minutes, “l wanted to
be as accurate as possible,” there is absolutely no mention of any discussion of the legality of
the strike or of the Company’s assertion of any reservation of rights. (Tr. 718.) Under
examination, Viar was forced to concede as much.

Over the next few days, the parties traded detailed contract proposals and held another
bargaining session on July 14. This was followed by yet another meeting on the next day.
Viar’s testimony about that session continues to reflect my grave concern regarding the
credibility of the Employer’s witnesses. He was asked whether there was any discussion of the
illegality of the strike during the July 15 meeting. He testified that he did not recall such a

22 This purported inability to recall a significant conversation fit a pattern revealed in Kirk’s
testimony. His hesitancy and lack of recollection contrasted sharply with his overall
presentation as an intelligent, engaged, and savvy corporate executive.
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discussion. Later on, counsel for the Company asked Viar to review an affidavit he had
previously given. Thereafter, he changed his testimony, reporting that during this meeting Lillie
told the Union about, “our belief, our conviction, that the strike was illegal, and we were not
waiving any of our rights in continuing to meet with them.” (Tr. 680.) This was again severely
undermined by the complete absence of any report of such a statement in the Company’s own
minutes of the meeting. (R. Exh. 4, pp. 17—21.) As Viar put it when confronted with those
minutes, “That’s right, | don’t see it.” (Tr. 719.)

The evidence suggests that the course of the parties’ negotiations during the “cooling
off” period was highly variable and that the participants veered between optimism about
reaching an agreement and despair that this goal was unattainable. On the positive side,
Winkle testified that, during mid-July, Lillie told him that “he liked what he heard” from the Union
and that, “We were making progress to getting an agreement.” (Tr. 131.) This is also reflected
in an email from Lillie to Canzano and Winkle on July 21. In this missive, Lillie posed a series of
questions related to the bargaining proposals. Among those questions was one related to the
Union’s objections to reaching an agreement that would remain in effect for longer than three
years. He posed a rhetorical question to the Union’s negotiators, “Isn’t a longer contract better
for the employer and the workforce?” (GC Exh. 22, p. 2.)

Unfortunately, signs of apparent progress were matched by troubling indications of an
ominous shift in the Company’s thinking. During a bargaining session on July 24, Lillie asked to
speak privately with Canzano. He explained that management had sought a second opinion
from a new set of lawyers and that those attorneys were advising the Company to fire the
bargaining unit members. He told Lillie that, “he was afraid that he might be losing control of his
client.” (Tr. 228.) Unfortunately, Canzano chose to react to this news by chiding the
management officials when the bargaining session reconvened. He took them to task, stating,
“If you guys aren’t any better at running the plant than you are at picking attorneys, | can see
why you're having so many problems.”23 (Tr. 229.) Viar replied that the managers were “tired
of being called stupid.” (Tr. 230.) The meeting came perilously close to a breakdown, but the
mediator’s intervention averted this.

Kirk testified that, during this session, Lillie again was “reminding the Union that we think
the strike is illegal and that we’re not waiving our rights by meeting and discussing it.” (Tr. 884.)
He reported that Canzano replied by making an analogy to a sign posted in the coatroom of a
restaurant. Canzano explained that, even if the sign advised patrons that the restaurant was
not responsible for missing articles of clothing, that did not make it so as a matter of law. Once
again, | reject this testimony. The Company’s detailed minutes of the meeting show a
discussion about the merits of the parties’ positions regarding unfair labor practices but fail to
contain any statements by Lillie or others concerning the waiver of rights. (R. Exh. 4, pp. 22—
33.) In this instance, | do not find that Kirk’s testimony was deliberately inaccurate. Based on
the testimony of various witnesses and the Company’s minutes from another bargaining session
on July 31, | conclude that the discussion referenced by Kirk actually took place on that date.
Kirk’s testimony is simply confused as to the date.

On July 25, the parties’ intensive negotiations continued with both sides making major
proposals. The Company proffered a complete package, including a settlement of existing
unfair labor practice charges and the return to work of a portion of the workforce. It
characterized that workforce as “strikers/locked-out employees.” (GC Exh. 41, p. 2.) The Union
responded with its own proposal that included what it viewed as a major concession. This

23 Canzano explained that his reference here was to the new attorneys, not to Lillie.
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consisted of an agreement to reduce the existing job classifications from 37 to 5.24 At the
bargaining session, there was lengthy discussion of these matters. There was no testimony
indicating that the legality of the strike and the Company’s position regarding that issue were
discussed. The Company’s minutes do not show any such discussion. (R. Exh. 4, pp. 34—35.)

Testimony about the next bargaining session that was held on July 28 raised additional
disturbing questions about the veracity of the Company’s witnesses. Viar asserted that the
meeting began with a statement from Lillie in which he, “again reminded the Local Union that
the strike was illegal, and that we were not waiving any of our rights or remedies under the Act.”
(Tr. 692.) Under cross-examination, Viar was forced to concede that the Company’s minutes of
this session contained nothing about this statement or the topic of the illegal strike. This is
particularly revealing because of the authorship of those minutes. The Company’s normal
practice was to have the minutes taken by Diane Hedgecock, a human resources assistant. In
this instance, Hedgecock was unavailable and the minutes were taken by Viar himself. If one
were to assume that Hedgecock may not have understood the full significance of the illegal
strike and waiver of rights issue, the same would certainly not apply to Viar.25 | have no doubt
that, if Lillie had made the remarks asserted in Viar’s testimony, he would have reflected those
statements in his own minutes of the meeting. His testimony regarding this session is a
particularly flagrant example of his lack of veracity.

The parties met again on July 31. The Union presented a complete proposal and the
parties negotiated for 8 hours. Ultimately, the Company announced a change in its strategy and
approach. Winkle testified that Lillie told the Union’s negotiators that, “the Company was no
longer going to waive their rights under the law, and that it may terminate all the employees.”
(Tr. 132.) Canzano reported the contents of Lillie’s warning as follows: ‘| just have something |
have to say, and that is that, by continuing to bargain, the Company is not waiving its rights to
fire people.” (Tr. 240.) It was in response to Lillie’'s statement on this date that Canzano
actually made the restaurant analogy that Kirk referred to as occurring on an earlier date. As
Viar described it, Canzano said, “just because you say so doesn’t make it true. Your assertion
is similar to signs in a restaurant about not being responsible for lost clothing.”26 (Tr. 694.)

As has been the case throughout this discussion of what was actually said during
negotiating sessions, the Company’s minutes provide a useful reference. Unlike multiple other
occasions where the minutes fail to support the Company’s witnesses’ claims regarding
warnings of reservation of rights, in this instance Hedgecock’s notes document the exchange.
She indicates that Lillie told the Union that, “Employer not waiving any of their rights.” She also
noted Canzano’s reply, “Just saying doesn’t mean magic words. Issue about legality of strike in

24 The Company’s position had been that the 37 classifications should be reduced to 3.

25 | am not suggesting that there is any reason to be concerned about Hedgecock’s minutes
of other sessions. Viar testified that she was “super” at taking the minutes and that her minutes
were “copious.” (Tr. 378.) At another point in his testimony, Viar commented that he “trusted
implicitly” Hedgecock’s ability “to get a clean record of what happened.” (Tr. 612.)

26 | feel compelled to observe that Canzano’s analogy is imperfect. As the Union notes in its
brief, one of the most striking features of this case is the fact that the Company never chose to
put any reservation of rights regarding the illegality of the strike in writing. Canzano’s
hypothetical restaurateur posted his limitation of liability where patrons of the cloakroom could
read it before hanging up their coats. All of this takes me back to my days presiding in small
claims court where | had the opportunity to make the interesting excursion into the sometimes
murky law of bailment as raised by the angry restaurant patron whose coat disappeared from
the cloakroom.
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my opinionl[,] legal opinion[,] no one knows the answer. Risk ain’t worth it.”27 (R. Exh. 4, p. 44.)

The July 31 meeting ended shortly after this ominous exchange. In the next days, the
Company reached a decision regarding the bargaining unit members. It communicated that
decision in several ways. On August 4, Attorney William Pilchak wrote to Canzano advising that
his firm would be entering its appearance before the Board on behalf of the Company. He
added:

As you know, the agreed-to 30-day cooling off period has
expired. Douglas Autotec [sic] has thus come to final decision
on its response to the illegal strike that was called on May 1,
2008, in violation of §8(d)(3). Today, Douglas is mailing
letters to the illegal strikers, notifying them that their employ-
ment with the company is formally terminated.

(GC Exh. 26.)

As indicated by Pilchak, the Company did send letters to each of the members of the
bargaining unit. The letters contained identical language. The key portion of that language
was:

Because you participated in an illegal strike, you have lost any

and all protection under the National Labor Relations Act,

including any right to continued employment. Your employment

with Douglas Autotech Corporation is terminated effective immediately
because of your participation in the illegal strike of May 1, 2008 and
thereafter.

(GC Exh. 47.) This letter was issued under Viar’s signature.

Viar’s testimony about this letter again serves to illustrate his lack of candor as a
witness. In fact, it shows that he was willing to go to extreme and absurd lengths in his effort to
bolster what he viewed as his employer’s legal defense. On his many trips to the witness stand,
he consistently refused to acknowledge that his correspondence of August 4 was a termination
letter. Instead, he always referred to it as, “the document that | sent to members of the
bargaining unit confirming their status under the Act.”28 (Tr. 279.) Of course, this flies in the
face of the plain language of his letter which could not be clearer in advising the bargaining unit
members that, “[y]Jour employment with Douglas Autotech Corporation is terminated effective
immediately.” (GC Exh. 47.) The absurdity of Viar’s testimony on this point was dramatically
underscored when he was confronted with an email that he wrote on the same day he signed
the termination letters. In that email to his superiors, he stated, “Please see attached

27 The fact that Hedgecock recognized that this discussion was worthy of inclusion in the
minutes of the meeting underscores the significance of the failure of her notes from other
sessions to contain similar statements. If such statements had actually been made as claimed
by the Company’s witnesses, | conclude that Hedgecock would have made reference to them in
her minutes. At trial, Hedgecock testified that she has reviewed all of her notes from the
bargaining sessions and confirmed that they reflect that Lillie only addressed the illegality of the
strike and the reservation of the Company’s rights on May 21 and July 31.

28 See also many similar statements, including at Tr. 281, 334, and 337.
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termination letter. | signed the individual letters this morning.”2® (CP Exh. 5.) Even after being
shown this email, he continued to testify under oath that, “I signed the letters, confirming the
people’s status under the Act.”30 (Tr. 532.) All of this vividly illustrates the lengths Viar was
prepared to go to serve his employer’s interests.31

On August 5, one of the Union’s lawyers, Samuel McKnight, wrote to Pilchak, noting that
the next bargaining session was scheduled for August 14 and asking if, “your August 4, 2008
letter mean(s] that the Company is canceling this bargaining session?”32 (GC Exh. 27.) Pilchak
responded on the next day, advising McKnight that, “[tjhe Douglas bargaining team expects to
attend the bargaining session scheduled for August 14, 2008.” (GC Exh. 28.) On the same
day, the Union filed the original unfair labor practice charge in this case, alleging that the
Company had unlawfully discharged the bargaining unit members. (GC Exh. 1(a).)

The parties did gather for a bargaining session at a hotel on August 14. Attorney
McKnight joined the Union’s negotiating team for the first time. The Union’s negotiators were
informed by the mediator that the Company’s officials were not going to meet with them. Upon
hearing this, the Union’s representatives went to the caucus room being used by the Company.
McKnight asked the management team to engage in bargaining. Winkle testified that Lillie
responded, “We’re not going to come and bargain. All the employees have been terminated.”
(Tr. 138.) Kirk’s testimony about this exchange was essentially to the same effect. He reported
that McKnight asked Lillie, “Are you refusing to bargain with us?” (Tr. 893.) Lillie responded,
“Sam, | know what you're trying to do. We will bargain with you on effects. And as far as an
agreement for the people that are in there, we’re not sure who represents them.” (Tr. 893.) Kirk
testified that Lillie’s comment about the “people that are in there” was a reference to the
replacement workers.

All of the witnesses agreed that there was no bargaining session on this date, nor has
there been such a bargaining session at any time since August 14. On February 25, 2009, the
Regional Director filed the original complaint and notice of hearing alleging the unlawful
termination of the bargaining unit members and the refusal to bargain with the Union. As of the
date of the conclusion of the trial in this case, the Company continues to refuse to employ any
members of the bargaining unit and continues to refuse to discuss the terms and conditions of
their employment with the Union.

29 Viar has not been hesitant about providing an accurate account of his actions on August
4th in contexts other than this litigation. For example, in an email to Sales Coordinator Amy
Abrey on September 26, he stated, “Douglas terminated the striking employees as of August 4,
2008.” He added that, “[w]e are currently working on a retention/permanent hire package for the
replacement workers and hope to have that tied up in the next several weeks.” (CP Exh. 6.)

30 Viar was much more forthright in an email he sent to a transport company on a topic he
described as the “Labor Situation at Douglas.” In that communication, he explained, “Current
Status Bargaining Unit—Douglas terminated the bargaining unit August 4, 2008. This matter
has been referred to the National Labor Relations Board for resolution.” (GC Exh. 51, p. 1.)

31 It should be noted that Viar’s bizarre insistence that he did not fire the bargaining unit
members in his letter to them dated August 4, is not endorsed by trial counsel for the Employer.
Thus, in his answer to the complaint, counsel forthrightly states, “DAC [Douglas Autotech
Corporation] admits that it discharged Charging Union members on or about August 4, 2008.”
(GC Exh. 1(h), p. 4.)

32 McKnight added that, “[f]he strike ended unconditionally on May 5, 2008. The employees
are locked out. If the Company discharges the employees, UAW Local 822 intends to do
everything possible to hold the Company liable for this cruel and unlawful action.” (GC Exh. 27.)
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B. Legal Analysis

The General Counsel’s central allegation of wrongdoing in this case is his contention
that the Employer violated Sec. 8(a)(1) and (3) of the Act by discharging the bargaining unit
employees on August 4 because they had participated in the strike that began on May 1.
Ordinarily, there can be no doubt that participation in a strike is precisely the sort of concerted
activity that is protected by the statute. NLRB v. Washington Aluminum Co., 370 U.S. 9 (1962).
Unlike the run-of-the-mill unfair labor practice case, here the Employer readily concedes that it
did discharge the bargaining unit members due to their participation in that strike. See, answer
to the complaint, paragraphs 13 & 14. (GC Exh. 1(h).) Indeed, it could hardly fail to admit that it
discharged the unit members due to their involvement in the strike given that it addressed letters
to each of them specifically informing them that they were being terminated because they
“participated” in that strike. (GC Exh. 47.)

The Company defends the legality of its decision to terminate the unit members due to
their strike activities by asserting a defense arising under that portion of Section 8(d) of the Act
which provides:

Any employee who engages in a strike within any notice period
specified in this subsection . . . shall lose his status as an
employee of the employer engaged in the particular labor dispute,
for the purposes of sections 8, 9, and 10 of this Act . . . .

There is no doubt that the Employer is correct in asserting that, under this provision, employees
who lose their status due to participation in a strike conducted within the notice period may
lawfully be subject to discharge for their misconduct. Fort Smith Chair Co., 143 NLRB 514
(1963).

In reply to the Company’s defense under Section 8(d), the General Counsel and the
Union concede that the strike that began on May 1 violated the notice requirements of the Act
and that the employees who participated in that strike suffered the loss of protected status
specified in that subsection. They, in turn, rely on additional language contained in Section 8(d)
as supporting the claim that the Company’s decision to discharge the unit members was
unlawful. Thus, after specifying that employees who strike in violation of the notice requirement
lose their protected status, Section 8(d) adds a proviso limiting the duration of such deprivation
of the Act’s protection as follows:

[B]ut such loss of status for such employee shall terminate if
and when he is reemployed by such employer.

The General Counsel and the Union forcefully contend that, on May 5, when the Company
chose to impose a lockout of the bargaining unit members, it “reemployed” those members
within the meaning of Section 8(d). Having been so reemployed, they regained the protection of
the Act. As counsel for the General Counsel put it in his brief,

The Union’s strike ended on May 5, when it unconditionally offered

to return to work. In response, Respondent chose to lock out the

unit employees “effective immediately” in support of its bargaining
position. At that moment, the employees who joined the strike ceased
to be illegal strikers and became locked out employees entitled to the
full protection of the Act. Respondent’s decision to lock out the
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employees was an affirmative act that brought the strikers back within
the protection of the Act.

(GC Br., at p. 9.) The Employer vigorously disputes this interpretation of the law, going so far as
to characterize the General Counsel’s theory as “silly” and an “absurdity.” (R. Motion for
Summary Judgment, at p. 9, GC Exh. 1(r).)

Interestingly, the lawyers for the opposing parties do appear to agree that the issue
presented is, as counsel for the Respondent describes it, “a very important case of first
impression.” (R. Motion for Summary Judgment, at p. 7, fn. 3, GC Exh. 1(r).) To this, counsel
for the General Counsel responds that, “Respondent correctly states that this case appears to
involve issues of first impression for the Board related to the interpretation of Section 8(d).” (GC
Response to Motion for Summary Judgment, at p. 2, fn. 2, GC Exh. 1(s).) With all respect to
these highly skilled trial attorneys, | do not agree with this view of the case. The Board has
recently cautioned that, “every issue is one of first impression if characterized narrowly enough.”
John T. Jones Construction Co., 349 NLRB No. 119 (2007), slip op., at 2 (summary judgment,
not reported in bound volumes). | fear that this is what both counsel are doing here. In my
view, this case may be properly decided by reference to principles of statutory interpretation
directly applicable to Section 8(d) as articulated in precedents established by the Board and its
reviewing authorities.

Because | believe that there are precedents and principles that govern the disposition of
this controversy, | will begin my analysis by describing the broad picture before narrowing my
focus to the particular facts established in the trial record. To begin with, it is appropriate to
determine the correct allocation of the burden of proof. In NLRB v. Kentucky River Community
Care, 532 U.S. 706, 711 (2001), citing FTC v. Morton Salt Co., 334 U.S. 37, 44—45 (1948), the
Supreme Court held that, under the Act, “the general rule of statutory construction that the
burden of proving justification or exemption under a special exception to the prohibitions of a
statute generally rests on one who claims its benefits” must be applied.

In this case, the Employer seeks to justify its conduct by reference to a special
exemption from the prohibitions delineated in Sec. 8(a)(1) and (3). In fact, the Board has held
that an employer who raises Section 8(d) as a defense bears the burden of proof. As it
explained, “[blecause eligibility for the Act’s protection is at issue, the burden of establishing
these criteria and the resulting loss of protected status is properly placed on the party asserting
it.” Freeman Decorating Co., 336 NLRB 1, 5—6 (2001).33 As a result, the Employer in this
case has the burden of proving that it was entitled to rely on Section 8(d) in defense of its
decision to discharge employees for engaging in the strike.

It is next appropriate to examine the general principles of statutory construction that
must be applied to the analysis of issues arising under Section 8(d) and related portions of the
Act. Preliminarily, | must observe that even a casual reader of that subsection will conclude that
it requires careful legal analysis.34 It was enacted in 1947 as part of the Taft-Hartley Act. In the

33 In an accompanying footnote to this quotation, the Board also specifically applied the
holding in Kentucky River to parties “claiming the benefit of one of the recognized exceptions to
Section 2(3)’s definition of protected ‘employee.” Freeman Decorating Co., 336 NLRB at 6, fn.
23. This holding is also relevant to this case as will become apparent later in this decision.

34 As the D.C. Circuit succinctly characterized the matter, “In the first place, there are no
‘plain words’ of Section 8(d). The Supreme Court has recognized that the section ‘is susceptible
of various interpretations.” Local Union 219. Retail Clerks Intern. Ass’n., AFL—CIO v. NLRB,

Continued
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years that followed, judicial authorities repeatedly remarked on the difficulties involved in
ascertaining its precise significance. Notably, Justice Frankfurter commented on “the ambiguity
of Sec. 8(d)’s language [and] also the obscurity of its legislative history.” NLRB v. Lion Qil Co.,
352 U.S. 282, 297 (1957) (opinion concurring in pertinent part). Because of these
circumstances, Justice Frankfurter set forth an analytical methodology for use in resolving
issues arising under Section 8(d). His methodology has been widely accepted and represents
an excellent aid to the interpretation of the statutory language. As he put it, in light of the
difficulties involved in understanding the subsection,

[i]t has thus become a judicial responsibility to find that interpretation
which can most fairly be said to be embedded in the statute, in the
sense of being most harmonious with its scheme and with the general
purposes that Congress manifested.3%

352 U.S. at 297. | have attempted to apply this formulation to the problems presented in this
case.

Naturally, the Board has also commented on the proper method of statutory
interpretation to be applied to the opaque language in Section 8(d). Its leading case on the
topic is Fort Smith Chair Co., 143 NLRB 514 (1963). Indeed, Fort Smith Chair is the precedent
that established the proposition relied upon by the Employer in this case, that strikers may be
discharged for violating the notice provisions of the subsection. The Board adopted the general
approach outlined by the Supreme Court and added that, “it seems obvious to us that the
various parts of Section 8(d) here involved must be read together in order to create an effective
and consistent statutory means for achieving the purpose of the section.” 143 NLRB at 518—
519.

With this methodology in mind, | will now examine those precedents that speak directly
to the facts established in this record. In my view, the first and perhaps most significant of these
is the Supreme Court’s holding in a case decided shortly before Lion Oil. In Mastro Plastics
Corp. v. NLRB, 350 U.S. 270 (1956), the issue is easily framed. The Court was called on to
decide whether the loss of status provision of Section 8(d) applied to unfair labor practice
strikers. It must be recalled that the subsection, by a plain reading of its terms, would seem to
apply to such strikers in the same manner as it would affect economic strikers.3¢ Nevertheless,
the Court reached a contrary result based on its assessment of the context of the subsection
and its relationship to the entire Act. It adopted the Board’s reasoning that, since the objective

265 F. 2d 814, 817 (DC Cir. 1959). [Citation omitted.]

35 Justice Frankfurter's analysis was entirely consistent with that of Chief Justice Warren
who authored the Court’s opinion in Lion Oil. While the precise issue arising under Section 8(d)
in that case has no bearing on the matter before me, the Court’s discussion of the proper
approach to statutory construction certainly does apply. The Chief Justice observed that it was
necessary to avoid “a narrowly literal construction of the words of the statute.” 352 U.S. at 334.
He went on to warn that any interpretation of the language made in isolation from the context
should be avoided and that the proper approach was “to look to the provisions of the whole law,
and to its object and policy.” 352 U.S. 334. [Citation omitted.]

36 Indeed, the dissenting justices premised their conclusion on exactly this point. They
noted that “giving the ordinary meaning to what Congress has written” would require the
application of the subsection to unfair labor practice strikers. 350 U.S. at 293. For them, it was
enough to say that, “[w]e need not agree with a legislative judgment in order to obey a
legislative command.” 350 U.S. at 298.
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of the strike was not to terminate or modify the parties’ collective-bargaining agreement, “the
loss-of-status provision of § 8(d) is not applicable.” 350 U.S. at 360. This holding was premised
on the determination that the purposes underlying the notice provisions would not be advanced
by application of the loss-of-status provision to an unfair labor practice strike.

As the Board has explained in this connection:

In several different contexts, the [Supreme] Court has
construed the section narrowly, noting that “we must not

be guided by a single sentence or member of a sentence,
but look to the provisions of the whole law, and to its object
and policy.” Indeed, in Mastro Plastics . . . the Court
specifically interpreted the loss-of-status provision not to
affect employees who engaged in an unfair labor practice
strike within Section 8(d)(1)’s 60-day notice-to-employer
period, even though the latter provision makes no exception
for unfair labor practice strikes.

Freeman Decorating Co., supra., 336 NLRB at 7. Clearly, Mastro Plastics stands for the
proposition that | must not simply take the words of Section 8(d) literally or apply them
mechanically. Instead, it is necessary to search for the appropriate meaning of the statutory
language by reference to the overall statutory scheme and the Congressional purposes under
girding it.

It is now time to turn to an examination of the specific events of this controversy as
established by the credible testimony and documentary evidence in order to apply the broad
principles to them. It is clear that, on May 1, the Union commenced an economic strike in
violation of the notice provisions of Section 8(d). | credit the testimony of Winkle that this
violation was inadvertent and that the leadership of the Union was completely unaware of the
violation at the time the strike began. As | have previously indicated, the Board determined the
precise legal effect of a union’s negligent failure to comply with the statute in Fort Smith Chair,
supra. In affirming the Board’s conclusion that the employer in that case was entitled to
discharge the unlawful strikers, the D.C. Circuit observed:

The Board held that this failure [to notify mediation services]
rendered a strike by the union unlawful, and that the striking
employees thereby became vulnerable to lawful discharge by
the employer. In so holding, the Board did, in our view, reflect
accurately the Congressional purposes; and we affirm its order.

United Furniture Workers of America, AFL—CIO v. NLRB, 336 F. 2d 738, 742 (DC Cir. 1964),
cert. denied 379 U.S. 838 (1964). From this it is clear, for example, that had the Employer
discharged the bargaining unit members during the duration of the ongoing strike from May 1 to
May 5, there would be no legal basis to challenge that decision.3”

37 To be even more specific, the Union’s unlawful conduct gave the Employer a “license to
discriminate.” Freeman Decorating Co., supra., 336 NLRB at 11. In Freeman, the Board made
it abundantly clear that an employer’s decision to discharge such unlawful strikers was
privileged even if it was entirely based on an otherwise unlawful motivation to eliminate the
union from its workplace.
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The evidence reveals that it was brought to Winkle’s attention on the afternoon of May 2
that the strike was illegal because the notice had not been filed. On the next day, Winkle
conferred with the other leaders of the Union. They decided that the proper corrective action
was to recommend to the membership that they terminate the strike by making an immediate
and unconditional offer to return to work. A meeting of the unit members was convened on the
following day and the members voted to terminate the strike in the manner proposed. Early in
the morning of the succeeding day, the Union conveyed its unconditional offer to return to work
to the Employer by written communication and by the act of having the complement of strikers
assigned to the morning shift at the plant actually report to that location so as to be immediately
available for work.

In his brief, counsel for the Employer is critical of the Union’s leadership for failing to end
the strike earlier. See, R. Br., at p. 6. | do not find this to be a fair criticism. The evidence
reflects that Winkle learned of the problem on the second day of the strike. He met with the
Union’s leadership on the third day. They met with the membership on the fourth day and
presented the Company with an unconditional offer to return to work on the morning of the fifth
day. Given the realities involved in the process of collective decision-making in our form of
industrial democracy, this timetable strikes me as entirely reasonable. The relatively brief delay
occasioned by the Union’s internal deliberative process is not indicative of bad faith or any
desire to prolong its illegal strike. To the extent that Section 8(d) may properly be viewed as
expressing a Congressional intent that any inadvertently commenced illegal strike be brought to
an end expeditiously, | conclude that the Union has acted consistently with such a policy goal.
As a consequence of its prompt action, the disruption of commerce caused by its illegal strike
was brought to a conclusion. In addition, by presenting its unconditional offer to return to work
and by filing its belated F-7 form with the FMCS, the Union took effective steps to remedy the
failure to enlist the mediation services mandated by the statute. This is well illustrated by the
fact that, in a letter dated May 7, the FMCS notified the parties that it had assigned a mediator
to assist them.38

As | have indicated, during the duration of the illegal strike, the Company would have
been privileged to terminate the strikers from its employ. It is essentially undisputed that its
management did not take this action during the strike.3® Upon being presented with the Union’s

38 Of course, the Union’s prompt actions could not, and did not, eliminate all of the adverse
consequences of the illegal strike. | recognize that the disruption of the Company’s operations
on May 1 had the type of negative impact feared by Congress. The fact remains, however, that
upon learning of its error, the Union took prompt and reasonable steps to minimize those
adverse consequences.

39 | suppose one could contend that Viar’s tenacious insistence that the Company’s
termination letter on August 4 was merely a recognition of the former strikers’ loss of status
under the Act constitutes a claim that the Employer was not required to take any specific action
to discharge the strikers during the pendency of their strike. Counsel for the Company does not
make such an argument and he is correct in refraining from doing so. The Board has clearly
noted that there is a distinction between loss of status under the Act and loss of employment. In
Correctional Medical Services, 349 NLRB 1198, 1200 (2007), it explained that, “an 8(d) striker
loses status as an employee of the employer, irrespective of whether the employer takes the
ultimate step of discharge.” In a case that | will discuss in more detail later, the Sixth Circuit
underscored this point, observing that, “Section [8(d)] does not mandate the discharge of any
individual participating in an illegal strike, it merely deprives that individual of certain statutory

rights . . . . The employer then has the discretion to either discharge or retain the employee.”
Shelby County Health Care Corp. v. American Federation of State, County, and Municipal
Continued
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unconditional offer to return to work early in the morning of May 5, the Company’s negotiators
spend much of the day working on their response. The response that they selected was
conveyed to the Union by the hand-delivered letter presented at the meeting of the parties that
evening. This letter specifically acknowledged the Union’s “request to return from the strike.” It
also acknowledged that, “[t]he offer to return to work was unconditional.” It went on to
announce the immediate commencement of a lockout “in support of [the Employer’s] bargaining
position.” Finally, it concluded by asking the Union to notify the Employer of its response,
making the rather telling observation that such notification is required so that “when an
Agreement has been reached . . . employees can be expeditiously returned to work.” (GC Exh.
8, p. 1.) Given that language, it is obvious that the Employer did not take any action to
terminate its employment relationship with the bargaining unit members.

A number of very important consequences flow from the Employer’s choice of response
to the illegal strike as embodied in its letter to the Union. Indeed, virtually every sentence in its
letter is fraught with significance in the law of labor relations.*0 First, the letter acknowledged
that the Union was making an unconditional offer to return to work. This acknowledgment
embodies a recognition that certain consequences will follow. As the Board has explained, “[i]t
is well established that economic strikers are entitled to immediate reinstatement upon an
unconditional offer to return to work, provided their positions have not been filled by permanent
replacements.” Hansen Bros. Enterprises, 279 NLRB 741 (1986), enf. 812 F. 2d 1443 (DC Cir.
1987), cert. denied 484 U.S. 845 (1987).

It is clear that the Company was well aware of the likely legal effect of a recognition that
the Union had made an unconditional offer to return to work. In the next sentence following its
acknowledgement of the unconditional offer, the Company invoked one of the few recognized
exceptions to the rule set forth in Hansen. By announcing its lockout of the bargaining unit
employees, the Employer was choosing a response to the potential obligation to reinstate those
employees that has been authorized by the Board. In Ancor Concepts, Inc., 323 NLRB 742,
743 (1997), enf. denied 166 F. 3d 55 (2d Cir. 1999), the Board described this exception to the
immediate reinstatement requirement:

An employer may refuse to reinstate economic strikers on their
unconditional offer to return to work based on the legitimate and
substantial business reason of a lawful economic lockout in
support of a legitimate bargaining position. [Internal quotation
marks and footnote omitted.]

The Employer’s response to the Union’s offer to unconditionally return to work must now
be assessed within the context of Section 8(d) and related portions of the statute. It is highly
useful to begin that evaluation by considering the persuasive reasoning brought to this question
by the Sixth Circuit in Shelby County Health Care Corp. v. American Federation of State,
County, and Municipal Employees, Local 1733, 967 F. 2d 1091 (6th Cir. 1992).

In Shelby, union members engaged in a strike that violated the notice provisions

Employees, Local 1733, 967 F. 2d 1091, 1096 (6th Cir. 1992).

40 | have no doubt that the Company’s decision makers, Viar, Kirk, and Lillie, were well
aware of the importance of each sentence in the letter they presented to the Union. Two of
them were labor lawyers and all of them had extensive experience in labor relations. On its
face, the wording of the letter, filled as it is with terms of art, demonstrates an awareness of the
significance of its statements in the context of labor law.
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imposed on employees in health care occupations by Section 8(d). Such a violation leads to the
same loss of protected status experienced by the strikers in this case. The employer chose to
reach a settlement of the strike with the union by which certain employees would become
subject to disciplinary action for their participation in the strike. The settlement agreement also
provided that disputes arising from the imposition of such discipline would be resolved by resort
to the parties’ normal grievance and arbitration process. Such a dispute did arise when the
employer terminated an employee for participation in the strike. This was eventually submitted
for arbitration. The arbitrator ruled in favor of the former illegal striker, directing that the
employee be reinstated. The employer filed suit to overturn the result of the arbitration.

In rejecting the employer’s lawsuit, the Sixth Circuit made a persuasive exposition of the
meaning of Section 8(d) in the context presented in the case before me. The Court noted that
Congress had made an intentional policy choice with regard to the appropriate response to a
union’s violation of the notice requirements. As the Court explained, Congress declined to
directly impose any sanction on the illegal strikers. Instead, it vested discretion to respond in
the hands of the employer who was victimized by the unlawful strike.#! As the Court described,

The statute allows the [employer] to do what it wants to with
illegally striking employees by withdrawing the statutory rights

of those employees. The [employer] could terminate them or it
could invite them all back to their jobs without consequence. In
addition, under the principle that the greater power includes the
lesser, the [employer] could decide on some compromise solution
as it did here . . . . The matter is left to the discretion of the
employer, and the statute itself says nothing about how this
discretion should be exercised.

967 F. 2d at 1096—1097. Of the greatest significance for the present case, the Court also
makes the following observation, “[bJut once the employer decides not to discharge the
employee, that employee is once again brought under the protective mantle of the NLRA.” 967
F. 2d 1096.

In my view, the analysis in Shelby serves both to explain what happened on May 5 and
to mandate the legal impact of those events. On that date, the Company’s officials made a
reasoned decision as to the nature of the Employer’s response to the Union’s illegal strike and
subsequent unconditional offer to return to work. Eschewing the extreme alternatives of
granting an immediate return to work or firing the strikers, the Company elected to impose a
lockout. This choice represented a middle course or, in the words of Shelby, a “compromise
solution.” This response was clearly permissible under the Act. By the same token, the
invocation of this response inexorably led to the restoration for the illegal strikers of “the
protective mantle of the NLRA.”

41 In my view, that policy choice was entirely consistent with the overall statutory scheme
regulating labor relations in our free market economy. It afforded freedom of action to the
private party who was in the best position to determine the response that was in its own
economic self-interest. It is clear to me that this is precisely what occurred in the case presently
before me. The Company concluded that the response that made the most economic sense
was to lockout the former illegal strikers and use that lockout as a powerful weapon in the
contest of wills that would dictate the future course of the parties’ collective-bargaining
relationship.
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Naturally, | recognize that, at least at this stage of the proceedings, the Sixth Circuit, no
matter how persuasive its reasoning, does not represent mandatory authority. Therefore, it is
vital to examine the Board’s own precedents. As | will now explain, those precedents are
entirely consistent with the reasoning expressed in Shelby.42 In particular, there are two cases
that directly address the problem presented here. The General Counsel relies heavily on
Fairprene Industrial Products Co., 292 NLRB 797 (1989), enf. 880 F. 2d 1318 (2d Cir. 1989),
cert. denied 493 U.S. 1019 (1990). In my view, such reliance is entirely justified. In contrast,
the Employer strongly urges that Boghosian Raisin Packing Co., 342 NLRB 383 (2004) supports
its position in this case. While | agree that Boghosian is plainly relevant, | conclude that there
are critical differences between the conduct of the parties in that case and the behavior of both
the Union and the Company here. Those highly material differences account for the difference
in result that | reach in this matter.

Turning first to Fairprene, the union began a strike on April 1. That strike was
commenced in violation of the notice requirements of Section 8(d). The parties negotiated with
each other during the strike in an effort to resolve the dispute. The administrative law judge
found that the negotiations resulted in an agreement that the bargaining unit members would
accept the employer’s final prestrike offer, that all strikers would be returned to work, and that
no reprisals would be taken against any of those strikers. Upon written notification by the union
that this agreement was accepted, the strike ended at 8:30 a.m. on April 3. At approximately
10:30 a.m. on that day, management learned that the strike had been illegal. Three hours later,
the employer discharged 15 of the former strikers by letter stating that they were terminated due
to their participation in the illegal strike.

The trial judge found the discharges to be made in violation of Section 8(a)(3) and (1) of
the Act. He relied heavily on what he characterized as the “able brief” filed by counsel for the
General Counsel.43 292 NLRB at 802. The judge noted that the General Counsel conceded
that the strikers had lost the protection of the Act and could have been discharged. However,
she argued that,

when the Company agreed to reinstate all the strikers and the
Union agreed to end the strike, the strikers at that point had
been “reemployed” within the meaning of Section 8(d). The
statute does not require that the employees return to work to
regain employee status. Therefore, the strikers once again
became statutory employees.

42 |t should be noted that the Board, in addition to granting an employer that has been
victimized by an illegal strike the wide range of discretion described in Shelby, has also
authorized the employer to seek relief through its own unique enforcement mechanisms. In
Freeman Decorating Co., supra., 336 NLRB at 4, fn. 15, the Board noted that a union that calls
a strike in violation of Section 8(d), at the same time, violates its duty to engage in collective-
bargaining as required by Section 8(b)(3). This view affords employers an additional remedial
mechanism designed to provide injunctive relief against any repetition of a union’s unfair labor
practice involved in conducting a strike that violated the provisions of Section 8(d).

43 If labor lawyers even wonder whether their post trial briefs make any difference to the
outcome of cases, Fairprene should put their minds at rest. Counsel’s powerful arguments
clearly affected the outcome of that case. Twenty years later, they also resonate with me.
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The sanction of loss of employee status provides a powerful
incentive for labor organizations to provide the notice mandated
under Section 8(d)(3). The involvement of mediation services

is intended to encourage the peaceful resolution of labor disputes.
However, once the parties have resolved their dispute, as the
parties in this case had, no further statutory purpose is served by
allowing employers to exercise this punitive power. Once an
unlawful strike has ended, there is no longer any reason to deprive
employees of the protections of the Act.

292 NLRB at 802. [Internal punctuation omitted.]
Applying this reasoning, the judge concluded that:

The Company waited too long to discharge the strike participants.
Section 8(d) provides that the “loss of status” for the employee “shall
terminate if and when he is reemployed.” | find, in agreement with
the General Counsel, that when the full strike settlement agreement
was reached and the Company scheduled the employees to return
to work, the strike ended and the strikers were “reemployed” within
the meaning of that section’s provision.

292 NLRB at 803.

The employer took vigorous exception to the judge’s decision.#4 On review, the Board
affirmed that decision without any additional discussion.45

What can one learn from Fairprene that will be material to the outcome of this case? In
the first place, Fairprene reflects the same view of Section 8(d) as that articulated more fully by
the Sixth Circuit in Shelby. When confronted with an illegal strike, an employer is vested with
the full discretion to frame its response. It may choose to discharge the strikers or it may select
an alternative approach. If it selects such an alternative, as the employer in Fairprene chose to
do, it cannot renege on that choice. By selecting an alternative, the strike has ended and the
strikers have regained the protective mantle of the Act. | can perceive no difference in this
regard between an employer’s selection of a settlement agreement or its invocation of the
economic weapon represented by a lockout. In either case, the strike has ended and the
strikers are again under the Act’s protection. Any subsequent unlawfully motivated discharge
will violate the law.46

44 | base this conclusion on the fact that the company pursued its appeals all the way to the
Supreme Court.

45 In John T. Jones Construction Co., 349 NLRB No. 119 (2007), slip op. at fn. 3 (not
published in bound volume), the Board explained that when, on review of exceptions filed by a
litigant, it chooses to adopt a judge’s decision without comment, this “necessarily means that the
Board rejected the respondent’s exceptions and agreed with the judge’s finding, and indicates
that the Board had nothing to add.” Interestingly, the strength of the judge’s reasoning is
underscored by the fact that the Second Circuit also chose to affirm the decision without any
additional commentary. Finally, it bears mentioning that the Supreme Court declined to hear the
case.

46 Indeed, the Board’s conclusion that Fairprene violated the Act by discharging former
strikers on the day the strike ended certainly underscores that the same result would apply to

Continued
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The second lesson of Fairprene is that, through application of the principles of statutory
construction relevant to analysis of Section 8(d), the term “reemploy” as used in that subsection
must be given a broad construction designed to harmonize with the entire language of the Act
and to advance the policies embodied in the Act. Thus, in Fairprene, the Board rejected the
contention that the former strikers had not been reemployed because they had not yet resumed
their jobs in the plant. In my view, the Board’s conclusion in this regard is consistent with the
appropriate principles of statutory construction. Consideration of the entire context
demonstrates that Congress did not intend a narrow meaning of the term “reemploy.”

While | certainly agree with Judge Learned Hand’s famous admonition to avoid making
“a fortress of the dictionary,” | do think the dictionary may function as the sentry box outside the
gates of that proverbial fortress. If the proffered meaning of a word contained in a statute
cannot pass the preliminary test represented by the dictionary, it ought not enter the fort. The
Company argues that, because it did not “bring the illegal strikers back to work,” it could not
have reemployed them. (R. Br., at p. 31.) In my view, this confuses the narrow concept of
being engaged in some act of labor with the broader meaning of employment as representing a
relationship between the employer and the employee. To illustrate, if | have a ruptured
appendix, | will seek the aid of a surgeon to extract it. When the physician does so, he or she is
performing labor for me and will expect to receive compensation from me. Despite this, neither
the doctor nor | would contend that by this process he or she has become my employee or that |
have become their employer. On the other hand, while | spend a month on sick leave
recuperating from the surgery, | will perform no labor. Despite this, both my employer and | will
readily agree that | remain employed in my current position. Thus, it can be seen that in the
ordinary understanding of the term, “employment” is both something less than, and something
much more than, the mere provision of labor for pay. At its heart, it represents an ongoing
economic relationship. To suggest that Congress chose to use the term, “employ,” in a severely
limited sense involving only the actual provision of labor is to do violence to the fundamental
dictionary meaning of the term that best fits within the context of the entire statute and the
purposes described in it.

The use by Congress of a broad definition of employment clearly embodies the idea of
an ongoing relationship.4” It is interesting to observe that this understanding of the meaning of
the term goes back to the very origin of the English word, “employ.” It derives from the Latin,
“implicare,” meaning to enfold or involve. See, www.merriam-webster.com/dictionary/employ.
Thus, even at its origin, it encompasses the idea of an ongoing relationship. This understanding
is reflected in the Board’s Section 8(d) jurisprudence as well. For example, in Freeman
Decorating Co., supra, 333 NLRB at 6—7, the Board observed that, “Section 8(d) must
contemplate a definite relationship, if it is to be meaningfully applied.” The Board further
characterized that relationship as involving “reciprocal rights and duties.” Thus, the concept of
employment is not defined by the simple act of one person performing labor for another person.
It consists of a far broader relationship.

this Employer who discharged former strikers fully 3 months after the strike ended and the
lockout commenced.

47 As counsel for the Union observes, Congress could have chosen language to indicate a
far more restrictive intent. As he aptly describes it, “in §8(d) of the Act, Congress did not choose
words such as ‘rehire’ or ‘return to work’ or ‘return to job’ or ‘reinstate.” Congress chose
reemployed. ‘Reemployed’ is a derivative of ‘employee’—a concept under the Act which is
broad enough to embrace . . . replaced workers, applicants for employment, hiring hall
registrants, and locked out workers.” (CP Br., at p. 4.)
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Ultimately, | base my conclusion that the term “reemploy” as used in Section 8(d) stands
for something far more complex than the simple furnishing of labor to another by consulting a
second important provision of the Act. Section 2(3) defines the term, “employee.” Given that
both words share the same root, it is obvious that there exists a direct and compelling
significance to the Congressional definition of “employee” in assessing the meaning of
‘reemploy.” In pertinent part, that definition is as follows:

The term “employee” shall include . . . any individual whose
work has ceased as a consequence of, or in connection with,
any current labor dispute . . . .

In Freeman, the Board took note of this statutory definition when assessing the meaning of
Section 8(d). It observed that, “[i]t has long been recognized that Congress made the definition
of ‘employee’ expansive in order to protect individuals in contexts outside direct employment
relationships.” 333 NLRB at 5, fn.20. [Citations omitted.]

When one applies the statutory definition of “employee” to the facts of this case, the
outcome is apparent. On May 5, the Union ended its unlawful strike. On the same day, the
Company announced a lockout. When the Company chose to terminate the former strikers on
August 4, the persons being discharged were “individual[s] whose work has ceased as a
consequence of, or in connection with, [a] current labor dispute,” to wit: the lockout announced
on May 5. It follows that the persons discharged on August 4 were statutory “employees” at the
time of their discharge, having been “reemployed” by their employer when it announced the
lockout on May 5. As a result, those former strikers were entitled to the protection of the Act at
the time of their discharge. This outcome is entirely consistent with the result in Fairprene. In
both situations, formerly illegal strikers were afforded the Act’s protection once the strike had
ended, despite the fact that they had not yet resumed performing actual labor for the employer.

Apart from being consistent with applicable Board precedent, this result also comports
with common sense within the context of labor law. The Company has never provided a
satisfactory answer to the most elementary question posed by this case. When it announced its
lockout on May 5, who was being locked out? Obviously, strangers were not the subjects of the
lockout, nor were discharged former employees. The only true answer to this query is the one
provided by Justice White in his concurring opinion in American Ship Building Co. v. NLRB, 380
U.S. 300, 321 (1965), “[a] lockout is the refusal by an employer to furnish available work to his
regular employees.” [Emphasis added.] Put yet another way, | agree with counsel for the
Union’s observation that, “locked out employees can only be locked out from something—i.e.,
employment by the Company.” (CP Br., at p. 21.) [Boldface omitted.]

| recognize that the Employer raises additional defenses beyond its central argument
that it had not reemployed the strikers by the act of imposing its lockout. For example, the
Company contends that if it had known that the strike was in violation of Section 8(d), “DAC
could have immediately terminated the illegal strikers.” (R. Br., at p. 24.) This argument must
fail for reasons of both law and fact. As to the law, the simplest answer is that this was the
precise claim urged by the employer in Fairprene. It will be recalled that it was only after
management had already agreed to terms of a settlement that it learned that the strike had been
unlawful. Immediately upon gaining this knowledge, the employer discharged illegal strikers.
Neither the Board nor the Second Circuit accepted such ignorance as a defense.48

48 There is nothing particularly harsh in the Board’s position. In other cases, management
Continued
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More importantly, the facts of this case demonstrate that the Company was not ignorant
of the situation. While some of the Employer’s witnesses attempted to dance around the issue
of the precise state of their knowledge, this was a rare instance when Viar gave a forthright
account. It will be recalled that he testified that, prior to the drafting of the letter to the Union
announcing the lockout, Lillie had asked him to search for the notice in the Company’s files.
When he was unable to locate it, “we had a discussion about the potential impact of that 30-day
notice not being in the record.” (Tr. 709.) As he put it, “it was fishy. Where’s the mediator? Oh
yeah, where’s the mediator?” (Tr. 638.) In sum, Viar testified that management, “[s]uspected,
surmised, we knew something, as I've testified, was wrong because | couldn’t find it.” (Tr. 709.)
As Viar himself explained, the absence of the notice in the Company’s files, coupled with the
peculiar lack of contact from FMCS, led management to reasonably conclude that the strike had
been undertaken in violation of the notice requirement. Based on this, | find that management’s
decision to respond to the unconditional offer to return to work by imposing a lockout rather than
by discharging the strikers represented a knowing and reasoned determination based on the
Company’s assessment of its own economic self-interest.

The second argument raised by the Employer concerns the need to address the legal
effect of its express statements to the Union consisting of a reservation of its rights with regard
to the illegal strike. In the first instance, | agree with counsel for the Company that there may be
circumstances where the Board should give effect to an employer’s reservation of rights. If an
employer has a genuine doubt about the notice issue and is seeking a brief period in which to
obtain the required information, it makes sense to permit it to reserve its rights before
formulating a response to the Union’s behavior. Nevertheless, in my view, this is not such a
case.

In the first place, this Employer did not attempt to gain additional time to make a decision
through the means of a reservation of rights. Under its asserted view of the evidence, it
reserved its rights at the same time it announced its lockout. For the reasons explained by the
Sixth Circuit in Shelby, this it could not do. Once it exercised the wide-ranging discretion
afforded to it in Section 8(d) by choosing a response to the Union that did not include
termination of illegal strikers, it was bound by its choice. By declining to terminate those
strikers, it acceded to their resumption of protected status under the Act. Thus, while it may
have been appropriate for the Company to withhold any response to the Union through a
reservation of its rights, even by its own account, it did not do so. Instead, it chose the
proverbial course of having its cake and eating it too. This is could not do.

More importantly, | have previously engaged in a lengthy analysis of the issue of
whether the Company made any reservation of rights at the crucial May 5 meeting. For the
reasons explained, | found that the evidence strongly demonstrated that the Company’s
witnesses had fabricated this claim and that such a reservation of rights was not made at the
meeting. While such statements reserving rights were made in two subsequent meetings, they
came far too late to have any effect. As | have already explained, | also place particular weight
on the absence of any written reservation of rights. This stands in sharp and illuminative
contrast to the situation in Boghosian Raisin, the case most heavily relied on by the Employer.
In that case, while the illegal strike was ongoing, counsel for the employer made an oral
representation to the union that the company was “reserving all options . . . up to and including

officials have had no difficulty in dealing with this issue. For example, in Boghosian Raisin,
supra., counsel for the employer contacted the FMCS before the strike began. Within 35
minutes of the commencement of the strike, he informed the union that their strike was illegal.
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discharge.” 342 NLRB at 384. He immediately followed this with a written statement to the
union advising that the company, “still reserved its right to terminate all the strikers and would
do so unless the Union provided documentation the following day that the strike is legal.” 342
NLRB at 384. [Quotation marks omitted.]

While on the subject of Boghosian Raisin, this is an appropriate point to assess the
Company’s claim that this case supports its own legal position. Its counsel asserts that, “[i]n
Boghosian Raisin, the NLRB has already resolved the issues presently in dispute.” (R. Br., at
p.2) While | agree that Boghosian has much to say about the proper disposition of this case, a
careful examination of the factual context reveals critical differences in the behavior of both the
union and the employer that readily explain the differing outcome that | reach in deciding this
matter. | have already noted that management in Boghosian acted with vigor and clarity. To
begin with, as in the case before me, the union had filed and served the so-called 60-day notice
of intent to terminate the collective-bargaining agreement. Also similar to this case, the union
neglected to file and serve the 30-day notice. Grasping the potential significance of the
company’s receipt of one notice but not the other, counsel for the employer in Boghosian
immediately contacted the FMCS. As a result, he was able to inform the union of the illegality of
its strike with 35 minutes of the commencement of the job action.

When the union failed to make an unconditional offer to return to work, counsel for the
employer made oral and written statements reserving the company’s right to discharge the
illegal strikers. In a striking parallel between Boghosian and the instant case, the key events
between labor and management occurred on the fifth day of each strike. In the present case,
management used the meeting held on that day as the opportunity to formally announce a
lockout of the bargaining unit employees. In Boghosian, management also made its decision,
exercising the discretion afforded to it by Section 8(d). It sent termination letters to the illegal
strikers. By comparison, it will be recalled that the Employer in this case did not issue such
termination letters until 3 months later.

If the employer’s behavior in Boghosian represented the essence of prompt and effective
exercise of its rights under Section 8(d), the union’s behavior demonstrated incomprehension of,
or obstinate unwillingness to conform to, the legal requirements imposed on it by that
subsection. After being informed that their strike was illegal, union officials insisted that the
illegal strikers would only return to work, “on the basis of the Company’s last, best and final offer
at the bargaining table.” 342 NLRB at 384. In upholding the legality of the employer’s decision
to terminate the strikers, the Board’s majority cited the union’s “failure to meet its obligations
and its persistence with the strike after learning of its error.” 342 NLRB at 385. It reemphasized
the point, observing that, “very significantly, as mentioned above, after learning of its error, the
Union failed to unconditionally cease and desist from its unlawful actions.” 342 NLRB at 385.
By way of revealing contrast, in this case, the Union took timely action to transmit a written,
immediate, and unconditional offer to return to work accompanied by the appearance of the day
shift employees at the facility as a demonstration of the genuine nature of its response to the
situation. Interestingly, these were precisely the actions that the Boghosian Board had indicated
should have been taken by the union in that case. As the Board put it, “[u]pon acquiring this
information [regarding the illegality of the strike], the Union did not promptly call an unconditional
end to the strike and have the strikers report for work.” 342 NLRB at 386.

In the present case, the Union followed the Board’s template to the letter. On the other
hand, the Employer utterly failed to take the prompt and clear action to terminate the illegal
strikers that had been approved by the Board in Boghosian. It failed to reserve any rights,
instead electing to reply to the Union’s decision to terminate the illegal strike by imposing a
lockout. As a consequence, it conclusively exercised its option in responding to the Section 8(d)
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violation and reemployed the bargaining unit for purposes of that subsection. Over the course
of the next three months, after choosing to engage in negotiations with the Union while
continuing operations with the replacement workforce, it ultimately made a tardy decision to
terminate the former strikers. Those former strikers, having regained their protected status
months earlier, were unlawfully discharged. On full and careful consideration, | cannot conclude
that Boghosian provides any justification for the Company’s actions in this case.

I note that the Employer raises other defenses related to the nature and timing of its
decision to lock out the bargaining unit members on May 5. In the first place, the Company
argues that it was forced to announce the lockout on May 5, because a failure to make a
response to the Union’s unconditional offer to return to work on that date may have been
considered unlawful in light of the Board’s holding in Eads Transfer, 304 NLRB 711 (1991).
See, R. Br,, at p. 32—33. Examination of Eads Transfer does not support counsel’s position. It
is true that the essence of the Board’s holding in Eads was that an employer must make a
“timely announcement” of a lockout in response to an unconditional offer to return to work. 304
NLRB at 712. Of course, whether a lockout announcement is timely depends on the entire
circumstances. In Eads, the employer refused to reinstate the strikers and also refused to
explain its behavior. For a full two months, it simply did nothing to respond to the union’s offer.
Naturally, the Board concluded that this behavior was unlawful. It is a vast and unjustified leap
to assert that Eads would require this Employer to impose an immediate lockout despite its
purported desire to investigate the notice issue before taking any action. Had the Employer
chosen to inform the Union that it was reserving its decision under Section 8(d) until it had
concluded a prompt investigation of the Union’s compliance with that subsection, there would
have been no violation of the Eads requirement for a timely response to an unconditional offer
to return to work.

Finally, counsel for the Company contends that the Union’s response to the lockout
demonstrates that the offer to return to work made on May 5 was actually “a feigned
unconditional offer.” (Tr. 587.) As counsel described it, “When they [the Union] were given the
conditions upon which they could come back into the plant, they said no. The strike never
ended.” (Tr. 588.) Under counsel’s theory, by making an “unconditional” offer to return to work,
the bargaining unit members were agreeing to come back to work under any set of terms and
conditions management desired. Thus, counsel would appear to contend that if management
offered a return to work at minimum wage, the unit members were obliged to comply. This
cannot be the state of the law.

In fact, the Board has explained the actual state of the law in Boghosian, where it
observed:

Of course, should the employer accept their offer to return
to work (effectively foregoing its 8(d) position), then and

only then would it have to offer them work under the extant
terms, absent a lawful impasse and unilaterally implemented
new terms.

342 NLRB 383, at fn. 6. In this case, there has never been a contention that the parties were at
lawful impasse. Indeed, they continued to meet and bargain regularly for the next 3 months. As
a result, the only offer from the Employer that the Union was legally obligated to accept was an
offer to return to work “under the extant terms” of their employment. Since the Company never
made such an offer, there is no evidence whatsoever that the Union’s original unconditional
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offer was other than genuine.4®

In conclusion, for the reasons just presented in detail, | conclude that the Union engaged
in an unlawful strike from May 1 to May 5. Under the grant of authority set forth in Section 8(d),
the Employer was vested with broad discretion to frame its response to that strike. The
Employer took no action to exercise that authority prior to the termination of the strike. The
Union terminated the strike on May 5 by presenting the Employer with a written, immediate, and
unconditional offer to return to work accompanied by the presence of the formerly striking
employees at the Employer’s facility for the purpose of resuming their jobs. In response, the
Employer exercised its discretion under Section 8(d). Without making any reservation of rights,
on May 5, the Employer chose to respond to the unlawful strike and the unconditional offer to
return to work by imposing a lockout. Imposition of this lockout constituted the full exercise of
the Employer’s rights under Section 8(d). By making this affirmative choice of response, the
Employer reemployed the bargaining unit members by according them the status of employees
whose work has ceased as a consequence of a current labor dispute (i.e., the lockout) within
the meaning of Section 2(3). From the time the Employer imposed its lockout on May 5, the
bargaining unit members regained protected status under the Act. On August 4, the Employer
terminated the bargaining unit members for the stated reason of their participation in the strike.
As those bargaining unit members were protected from discrimination on the basis of their union
affiliations and activities at the time they were terminated, the terminations were unlawful within
the meaning of the Act.

In reaching these ultimate legal conclusions, | have given careful thought to the
application of the principles of statutory construction mandated by the Board and its reviewing
authorities when considering issues arising under Section 8(d). By treating the concept of
‘reemployment” as requiring an affirmative action by the employer that consists of an act of
recognition of a resumption of the continuing employment relationship despite the illegal strike, |
am able to harmonize the language of Section 8(d) with the closely related definition of
employment contained in Section 2(3).50

49 To be sure, the Union did refuse to agree to end the lockout by accepting the Employer’s
so-called “bargaining position” as contained in its written lockout materials. (GC Exh. 8, p. 1.)
This raises a different issue. While the General Counsel has never alleged that the Employer’'s
lockout was unlawful, | cannot help but observe that it does not appear to meet the Board’s
standards for lawful lockouts. As the Board held in Dayton Newspapers, Inc., 339 NLRB 650,
658 (2003), affd. in relevant part, 402 F. 3d 651, (6th Cir. 2005), “a fundamental principle
underlying a lawful lockout is that the Union must be informed of the employer’'s demands, so
that the Union can evaluate whether to accept them and obtain reinstatement.” The Board
elaborated by explaining that, the locked out employees “must be clearly and fully informed of
the conditions they must meet to be reinstated.” 339 NLRB at 658. Because the employer in
Dayton presented the union with a “moving target,” the lockout violated Section 8(a)(3) of the
Act. 339 NLRB at 658. By the same token, the Company’s lockout letter and accompanying
materials never provided a clear statement of the terms and conditions that must be accepted to
end the lockout. As | explained earlier in this decision, by its own terms the materials were
incomplete and even the Company’s own negotiators were unable to explain exactly what the
Union would have been required to accept in order to return to work. See, supra, at fn. 19. ltis
hardly surprising that the Union never “accepted” the Company’s so-called bargaining position.

50 Such a harmonizing construction is also consistent with the mandate expressed by
Congress in Section 13 of the Act, which provides that, “[n]Jothing in this Act, except as
specifically provided for herein, shall be construed as either to interfere with or impede or
diminish in any way the right to strike or to affect the limitations or qualifications on that right.”

Continued
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Beyond achieving the goal of promoting internal consistency in the interpretation of the
various sections of the Act, | believe that the approach taken in this decision also advances the
policy objectives intended by Congress. In Lion Oil, supra., 352 U.S. at 289, the Court
described those objectives as involving a “dual purpose” designed to “substitute collective-
bargaining for economic warfare and to protect the right of employees to engage in concerted
activities for their own benefit.” The Court went on to hold that, “[a] construction which serves
neither of these aims is to be avoided unless the words Congress has chosen clearly compel it.”
It is evident to me that the broad construction of the penalty contained in Sec. 8(d) as urged by
the Company would frustrate those Congressional objectives. If an employer were held to
retain the power to discharge former strikers long after the strike was voluntarily ended and a
lockout declared, the balance of economic power would be grossly upset with the resulting
prospects of increased risk of economic disruption and loss of protection for the rights of
employees.51

By contrast, the interpretation persuasively spelled out by the Sixth Circuit in Shelby,
supra., places careful limits on the punitive power granted to employers. It affords employers
victimized by an illegal strike a deliberately circumscribed opportunity to exercise broad
discretion in framing a response to the strike. While the discretion is virtually unlimited, the
opportunity to exercise that discretion is properly constrained so as to require the employer to
make one discrete and final choice. If the employer elects to exercise that choice by imposing a
response other than immediate termination of the strikers, then the parties resume their
employment relationship in the manner normally contemplated under the Act. By holding the
Company to its choice of imposing a lockout as its response to the unlawful strike, the dual
objectives of Congress are best effectuated. There is nothing unfair in holding the Employer to
its own commitment expressed in its written response to the Union’s unconditional offer to return
to work. In that document, the Company formally acknowledged that the former strikers were
“‘employees” who were locked out, but who retained the right to be “expeditiously returned to
work” once that lockout was resolved. (GC Exh. 8, p. 1.)

Having determined the manner for application of Section 8(d) to the events in
controversy, it remains necessary to evaluate the Employer’s compliance with Section 8(a)(3)
and (1). During the trial, the lawyers and | speculated regarding the applicability of the Board’s
dual motive analysis to the facts of this case.52 See, for example, tr. 60. On reflection, | agree
with counsel for the General Counsel’s position in his brief that it is unnecessary to engage in
such a motivational inquiry. See, GC Br., at pp. 20—22. In NLRB v. Great Dane Trailers, Inc.,

The Board has characterized the effect of Section 8(d) as “harsh” and sometimes even
“draconian.” Freeman Decorating Co., supra, 336 NLRB at pp. 7 and 8. The result | reach in
this case serves to limit the impact of the subsection in a manner consistent with the overall
Congressional intent regarding preservation of the right to strike as expressed in Section 13.

51 Under the Company’s view of the law, there would be virtually no end point for the right of
an employer to discharge former illegal strikers. For example, in Bud Antle, Inc., 347 NLRB 87
(2006), rev. denied 539 F. 3d 1089 (9th Cir. 2008), a lockout persisted for 14 years before the
employer reinstated the employees. Presumably, under the Employer’s theory, if that lockout
had been preceded by an unlawful strike in violation of Section 8(d), the employer in that case
could have chosen to discharge strikers at any time during the 14-year lockout. Such a
sweeping construction would only serve to frustrate the Congressional objectives.

52 The definitive formulation of that analysis is found in Wright Line, 251 NLRB 1083 (1980),
enf. 662 F. 2d 899 (1st Cir. 1981), cert. denied 455 U.S. 989 (1982), approved in NLRB v.
Transportation Management Corp., 462 US 393, 399—403 (1983).
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388 U.S. 26, 33—35 (1967), the Supreme Court delineated a class of cases involving conduct
by an employer that was “inherently destructive” of employee rights to such a degree that other
evidence of motivation was not required and the burden of proof was necessarily shifted to the
employer to demonstrate a substantial and legitimate business basis for the conduct. In
Freeman Decorating Co., supra., 336 NLRB at 9, the Board applied this doctrine in the context
of Section 8(d). It held:

[1]t is well established that some employer actions may be so
“‘inherently destructive” of the rights protected by Section 7 that

the Board may fairly infer unlawful animus from those actions.

We have previously found, with judicial approval, that such actions
include terminating . . . all of the . . . employees in a bargaining unit
solely because they are affiliated with . . . a union. [Citations omitted.]

In this case, the uncontroverted documentary evidence establishes that the Company
discharged all of the bargaining unit members on August 4 for the sole reason that they
“participated” in the strike of May 1—5.53 (GC Exh. 47. See also, GC Exh. 26.) It is clear that
the only employees discharged on August 4 were those who belonged to the Union. In fact,
management decided to clean house with a very broad broom. It not only terminated those
union members who withheld their labor during the strike, it also chose to fire union members
who were on sick leave, workers’ compensation, or layoff status at the time of the strike. The
only common denominator was the union affiliation of the discharged employees. In such
circumstances, | readily conclude that the unlawful discriminatory motivation is established and
that the Employer has not presented any legitimate business justification for the discharges.
Catalytic Industrial Maintenance, 301 NLRB 342 (1991), enf. 964 F. 2d 523 (5th Cir. 1992).
Because it discriminatorily discharged all of its bargaining unit employees due to their union
affiliation and participation in union activities, the Company engaged in conduct that was
inherently destructive of protected rights and lacking in any legitimate business purpose. That
conduct violated Section 8(a)(3) and (1) of the Act.

In addition to alleging unlawful discharge of the bargaining unit members, the General
Counsel contends that the Employer violated Section 8(a)(5) of the Act by withdrawing
recognition from the Union as the collective-bargaining representative of those unit members.
This allegation is intimately connected to the Section 8(d) issue. As the Third Circuit has
observed, once an employer has taken affirmative action that causes the illegal strikers to
regain their protected status, “likewise, the Union regain[s] its position as the bargaining
representative of the employees.” NLRB v. Cast Optics Corp., 458 F. 2d 398 (3rd Cir. 1972),
cert. denied 409 U.S. 850 (1972). It follows that, once an employer has responded to unlawful
conduct taken by a union in violation of Section 8(d) in a manner other than termination, it no
longer possesses any right to withdraw recognition from the union based on that strike.
Freeman Decorating Co., supra., 336 NLRB at 17.

While it is clear that the General Counsel’s legal theory is well grounded, | cannot say
the same for the facts alleged to support application of that theory to this allegation of the
complaint. On August 14, the Company’s negotiating team did refuse to engage in collective-
bargaining with the Union regarding terms of a new agreement. When McKnight, the Union’s

53 As was so often true in this trial, Viar attempted to obfuscate this point by claiming that the
decision to discharge the bargaining unit members was based on a number of reasons.
Nevertheless, ultimately, he conceded that, “There were a variety of factors we looked at, but
chief among them was the illegal strike.” (Tr. 729.)
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outside counsel, pressed Lillie about the Employer’s position, Lillie explained that, “we would
talk about effects with that group [the former strikers], but their status was unprotected under the
Act . . . we were not talking to that group about anything other than effects.” (Tr. 697.) It would
appear from this that the Employer was not issuing a blanket withdrawal of recognition.

This interpretation is reinforced by the fact that the Employer continued to respond to its
obligation, on demand, to provide the Union with information relevant to its status as the
bargaining representative of the unit members. On August 25, Daniel Cohen, an attorney for
the Company, wrote to McKnight, “[i]n response to your inquiries on August 14.” (GC Exh. 31.)
He proceeded to answer four questions posed by counsel for the Union. Cohen concluded his
letter by advising McKnight to contact him, “[s]hould you have any further inquires.” (GC Exh.
31.) On the same day, McKnight did make another written demand for information. Cohen
provided that information by letter dated September 3. (GC Exh. 35.) In the present trial
proceeding, the Company has consistently maintained that it did not withdraw recognition from
the Union. As trial counsel stated during the proceedings, “[w]e still have that obligation to
bargain with them.” (Tr. 423.)

The state of the evidence, particularly in light of the documentary record, demonstrates
that the General Counsel has failed to meet his burden of proving that the Company withdrew
recognition from the Union as bargaining representative of the unit members. To the contrary,
the Employer’s actions subsequent to August 14 indicate that it continued to view itself as
bound by a legal obligation to respond to the Union’s demands for information as enforced by
Section 8(a)(5). As | will discuss immediately below, the Employer attempted to restrict the
subjects about which it would bargain with the Union, but the evidence is insufficient to support
a finding that the Employer intended to completely sever its relationship with the Union by
withdrawing recognition as alleged by the General Counsel. As a result, | will recommend that
this complaint allegation be dismissed.

Regardless of whether the Employer actually withdrew recognition from the Union, the
General Counsel also alleges that, since August 14, the Company has violated Section 8(a)(5)
of the Act by failing and refusing to meet and bargain with the Union. It is undisputed that the
parties had scheduled a bargaining session on that date. The session was to be held at a hotel.
In accord with this plan, the separate negotiating teams and the mediator arrived at the hotel.
At this point, the Employer’s negotiating team informed the mediator that they were not going to
meet with the Union’s negotiators. Winkle provided testimony that, when the Union negotiators
confronted the managers regarding their refusal to meet, Lillie explained that, “[w]e’re not going
to come and bargain. All the employees have been terminated.” (Tr. 138.) Lillie indicated that
the Employer was insisting on limiting any future bargaining to the effects of its termination
decision. Since August 14, the Employer has not bargained with the Union about any of the
terms and conditions of employment for the bargaining unit members.

As long ago as the Board’s holding in Fort Smith Chair Co., supra., it has been clear that
the discharge of illegal strikers pursuant to Section 8(d) also has consequences for the union
that has represented them. As the D.C. Circuit observed while affirming the Board’s decision in
that case:

The strike being unlawful, the participants in it became subject
to a lawful power of discharge in the employer; and the exercise
of that power could not result in a violation by the employer of
Sections 8(a)(3) and (1). The discharge in this case having
resulted in loss by the Union of its majority representation, the
failure by the Company to treat with it after such discharge is not
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a violation of Section 8(a)(5) and (1).

United Furniture Workers of America, AFL-CIO v. NLRB, 336 F. 2d 738 (DC Cir. 1964), cert.
denied 379 U.S. 838 (1964). Of course, the opposite result applies when an employer chooses
to forego the right to discharge unlawful strikers. Once those strikers have regained their status
under the Act, their collective-bargaining representative has also regained its position within the
meaning of the Act. See, my earlier discussion regarding the General Counsel’s withdrawal of
recognition allegation and my citations to NLRB v. Cast Optics Corp., supra., and Freeman
Decorating Co., supra.

It is undisputed that the Company failed and refused to meet with the Union in order to
bargain about terms and conditions of employment for the unit members on August 14 and at all
times thereafter. It is elementary that such conduct directed toward the lawful representative of
the employees constitutes a dereliction of the overall duty “to meet at reasonable times and
confer in good faith with respect to wages, hours, and other terms and conditions of
employment or the negotiation of an agreement” as required by Section 8(d). As such, it
constitutes a violation of Section 8(a)(5). Pavilions at Forrestal, 353 NLRB No. 60 (2008).

Conclusions of Law

1. By discharging all of the bargaining unit members on August 4, 2008 based on their
membership in the Union and their activities in support of the Union, the Company has engaged
in unfair labor practices affecting commerce within the meaning of Section 8(a)(3) and (1) and
Section 2(6) and (7) of the Act.

2. By failing and refusing to meet and bargain collectively with the Union since August
14, 2008, regarding the terms and conditions of employment for the bargaining unit members,
the Company violated Section 8(a)(5) and (1) of the Act.

3. The Company has not withdrawn its recognition from the Union as the collective-
bargaining representative of the unit members in violation of Section 8(a)(5) and (1) of the Act,
as alleged by the General Counsel.

Remedy

Having found that the Respondent has engaged in certain unfair labor practices, | find
that it must be ordered to cease and desist and to take certain affirmative action designed to
effectuate the policies of the Act.

First and foremost, the Respondent having discriminatorily discharged the members of
the bargaining unit,54 it must offer them reinstatement and make them whole for any loss of
earnings and other benefits, computed on a quarterly basis from date of discharge to date of
proper offer of reinstatement, less any net interim earnings, as prescribed in F. W. Woolworth
Co., 90 NLRB 289 (1950), plus interest as computed in New Horizons for the Retarded, 283
NLRB 1173 (1987).55

54 The parties have stipulated to a list of bargaining unit employees and their status as of
May 1, 2008. (GC Exh. 48.) The precise terms of the stipulation are addressed at Tr. 67—73.
55 As has become a somewhat tedious routine these days, the General Counsel asks me to
ignore longstanding Board precedent by ordering that interest on this award be compounded
quarterly. On several occasions, | have previously discussed my concerns about this policy of
Continued
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In pretrial conferences with the lawyers involved in this proceeding, | raised the question
of the precise scope of any remedy in the event a violation of the Act was found. In advance of
the trial date, on June 18, 2009, | wrote to the lawyers in order to better delineate the issue by
advising them of my tentative conclusion, including a list of the Board’s precedents that | had
consulted. (ALJ Exh. 1.) At that time, | indicated that it appeared that those precedents
required a reinstatement order and a backpay remedy from the date of any unlawful discharge.
| note that the Employer has not raised any contrary argument in its post trial brief.

Having now analyzed this question in light of my conclusion that the Company did
unlawfully discharge employees who had previously been locked out of their jobs, | again
conclude that Board precedent requires that the remedy include reinstatement and backpay
from the date of discharge, in this case August 4, 2008. The leading case establishing the
extent of the remedy for unlawfully discharged strikers is Abilities and Gooawill, Inc., 241 NLRB
27 (1979), enf. denied on other grounds, 612 F. 2d 6 (1st Cir. 1979), holding that such
discriminatees are entitled to reinstatement and backpay from the date of their unlawful
discharge. In Grosvenor Resorts, 336 NLRB 613, 618 (2001), enf. 52 Fed. Appx. 485 (11th Cir.
2002), the Board reiterated the point succinctly and explicitly, observing that “backpay is
awarded to wrongfully discharged striker from date of unlawful discharge rather than
subsequent date on which strike ended.” See also, the Board’s extensive discussion of the
parameters of this issue in Detroit Newspaper Agency, 343 NLRB 1041, enf. 171 Fed. Appx.
352 (DC Cir. 2006), cert. denied 549 U.S. 813 (2006). Finally, | note that the Board applies this
remedial policy in the specific area of violations of Section 8(d). In ABC Automotive Products
Corp., 307 NLRB 248, 249 (1992), enf. 986 F. 2d 500 (2d Cir. 1992), the Board, citing Abilities
and Goodwill, supra., ordered this remedy for employees wrongfully discharged after engaging
in a strike that violated Section 8(d). As | observed in my June letter, there can be no material
difference in remedy based on the fact that the bargaining unit members in this case were
locked out rather than engaged in a strike at the time of their unlawful discharges. In other
words, if strikers who were actively withholding their services are entitled to backpay and
reinstatement from the date of discharge, locked out employees who were not withholding their
labor would certainly merit the same treatment.

Finally, | conclude that it is necessary to address a remedial matter that has not been
raised by the parties. In Willamette Industries, Inc., 341 NLRB 560, 564 (2004), the Board
discussed the propriety of ordering a remedy in the absence of a specific request. It noted that,

it is well established that the General Counsel’s failure to seek
a specific remedy does not limit the Board’s authority under
Section 10(c) of the Act to fashion an appropriate make-whole
remedy. The Board may grant such a remedy as will effectuate
the purposes of the Act, whether the remedy is specifically
requested or not. [Citations omitted.]

Of course, | recognize that imposition of a remedy in such circumstances should be a rare

seeking such relief from administrative law judges. For example, see Frye Electric, Inc., 352
NLRB 345, 358 (2008). Nothing has changed. The Board continues to reject the General
Counsel’s position. For a recent example, see Spring Air West, LLC, 354 NLRB No. 110
(2009), at fn. 1, citing Rogers Corp., 344 NLRB 504 (2005). Thus, it continues to be improper
for me to grant the General Counsel’'s request for the reasons explained in Frye.
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event.%8 Nevertheless, at this stage of proceedings, after finding the Employer’s behavior to be
egregious, the fundamental responsibility to fashion a remedial plan that will secure that
Employer’s future compliance with the Act and prevent further unlawful discrimination against
the wrongfully discharged employees rests in my hands. Upon reflection, | conclude that such a
plan requires imposition of a broad cease-and-desist order.

Long ago, the Supreme Court observed that, “[t]he breadth of the [remedial] order, like
the injunction of a court, must depend upon the circumstances of each case, the purpose being
to prevent violations, the threat of which in the future is indicated because of their similarity or
relation to those unlawful acts which the Board has found to have been committed by the
employer in the past.” NLRB v. Express Pub. Co., 312 U.S. 426 (1941). In implementing this
principle, the Board has enunciated clear standards. In its leading case, Hickmott Foods, 242
NLRB 1357, 1358 (1979), it held:

[S]luch an order is warranted only when a respondent is shown

to have a proclivity to violate the Act or has engaged in such

egregious or widespread misconduct as to demonstrate a general
disregard for the employees’ fundamental statutory rights. Accordingly,
each case will be analyzed to determine the nature and extent of the
violations committed by a respondent so that the Board may tailor an
appropriate order. [Footnote omitted.]

More recently, the Board elaborated on the Hickmott Foods standard in Five Star Mfg., 348
NLRB 1301, 1302 (2006), enf. 278 Fed. Appx. 697 (8th Cir. 2008), holding that:

the Board reviews the totality of circumstances to ascertain whether
the respondent’s specific unlawful conduct manifests an attitude of
opposition to the purposes of the Act to protect the rights of employees
generally, which would provide an objective basis for enjoining a
reasonably anticipated future threat to any of those Section 7 rights.
[Internal quotation marks and citation omitted.]

The Board went on to explain that it was ordering a broad cease-and-desist order in that case
despite the absence of any prior history of violations, noting that the absence of such history
“does not, in itself, dissipate the egregiousness of the conduct involved in this proceeding.” 348
NLRB at 1302—1303. [Internal quotation marks and citation omitted.]

In this case, | have concluded that several factors require the imposition of a broad
cease-and-desist order as an essential element of the remedy. In the first instance, | have
considered the sweeping impact of the unfair labor practices that have been committed by this
Employer. While it is true that the entire scenario was precipitated by the Union’s inadvertently
unlawful strike, the evidence demonstrated that the Employer initially chose to respond to this
event in a measured fashion by imposition of a lockout. Subsequently, the parties continued
their longstanding collective-bargaining relationship by engaging in bargaining for a new
agreement.

During that period, the Employer made numerous statements indicating that it intended
to maintain the relationship with the Union. This pattern of promises began with the language of

56 For instance, in my almost nine years of service as a judge for the Board, | cannot
recollect a prior occasion when | recommended such a remedy.

42



10

15

20

25

30

35

40

45

50

JD-61-09

the original lockout letter that indicated that the bargaining unit members could expect to be
“expeditiously returned to work” upon resolution of the lockout. (GC Exh. 8, p. 1.) The
Company’s own minutes of the bargaining session on July 2 show management representing to
the Union’s negotiators that the replacement workers are temporary. In fact, those minutes
show Lillie telling the Union that, “[p]lans for how to bring back workforce [are] already being
discussed.” (R. Exh. 4, p. 10.) Despite these promises and commitments, on August 4, the
Company made an abrupt, sweeping, and unlawful change in direction.5” By belatedly choosing
to terminate the entire bargaining unit, the Employer chose what can only be described as the
labor relations equivalent of a nuclear option—a flagrantly egregious and unlawful course of
conduct.

In National Steel Supply, Inc., 344 NLRB 973 (2005), enf. 207 Fed. Appx. 9 (2d Cir.
2006), the Board assessed a similar degree of misconduct when considering imposition of
another type of extraordinary remedy, a bargaining order. It recalled the venerable labor law
designation of the “actual discharge of union adherents” as “hallmark violations” of the Act. 344
NLRB at 976, citing NLRB v. Jamaica Towing, 632 F. 2d 208, 212 (2d Cir. 1980). The Board
went on to note that the gravity of the misconduct was underscored when the termination of
union supporters consisted of a mass discharge. It characterized conduct of the sort indulged in
by this Employer as follows: “[tlerminating a majority of the bargaining unit is unlawful conduct
that goes to the very heart of the Act.” 344 NLRB at 977. Thus, the scope and extent of the
Company’s unlawful activity in this case constitutes the first factor that persuades me to
recommend a broad cease-and-desist order.

The second such factor consists of the continuity in management of the Company.
Obviously, corporations do not have proclivities to violate the law, nor do they have hostility to
the objectives embodied in the Act. These entities can only act in furtherance of the personal
desires and attitudes of their managers. Therefore, when management has changed since the
date of the commission of unfair labor practices, this may well constitute a mitigating factor.
See, for example, Audubon Regional Medical Center, 331 NLRB 374, 377 (2000). By the same
token, when management remains intact, this is a strong indicator of the need for remedial
measures that are specifically designed to address the attitudes of the very individuals who
were responsible for prior extensive and severe misconduct. In this case, all of the key
management officials who directed the Employer’s labor relations policy during the events in
question remain in place. Furthermore, the Employer “has presented no evidence showing a
new willingness to allow its employees to freely exercise their rights.” California Gas Transport,
Inc., 347 NLRB 1314, 1326 (2006), enf. 507 F. 3d 847 (5th Cir. 2007).

Not only do the same managers remain at the helm, but the economic conditions that
spurred the shift to an unlawful strategy designed to rid the workplace of the Union remain in
place. In particular, the Company’s success in maintaining its operations with a replacement
workforce played a prominent role in fostering this change in attitude. As Kirk colorfully
described it, management felt that its successful efforts to maintain production during the strike
represented, “lightning in a bottle.” (Tr. 845.) Viar confirmed that the replacements were

57 This abrupt reversal of position is highlighted by examination of a letter to the Union
written by Kirk on June 13. In this correspondence, he advised the Union that, “consistent with
the National Labor Relations Act,” the Employer would no longer enforce the dues provision of
the expired collective-bargaining agreement. (GC Exh. 15.) This reference comes perilously
close to conceding the ultimate issue in this trial and certainly suggested to the Union that the
Employer viewed the Act’s protections as applying to the locked out bargaining unit members.
This stands in stark contrast to the actions taken by the Company on August 4.
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providing “good performance,” and that during the period between May and August, “I can tell
you that things were going along very well, good, very well, yes.” (Tr. 326, 327.) He admitted
that management’s happiness with the replacement workforce was a factor that was taken into
account in reaching the decision to terminate the bargaining unit employees. (Tr. 730.) |
conclude that the economic factors that influenced management to make a radical and unlawful
change in its stance toward the Union will likely persist and drive the future behavior of those
officials.

Once it determined to eliminate the Union from its workplace, management took
dramatic and egregious actions in violation of the Act. These actions consisted of the discharge
of its entire bargaining unit workforce, regardless of whether each individual had participated in
the strike or not, and the blanket refusal to engage in any further negotiations with the Union
regarding the terms and conditions of employment.

The final factor that influences me to recommend extraordinary relief in order to
effectively protect the rights of the discharged employees is the behavior of the key
management officials during the course of this trial. | have already described the persistent
efforts those officials made to fabricate evidence to justify their egregious misconduct. All of the
Employer’s key witnesses were extensively impeached by their own prior statements and
affidavits.58 Furthermore, they persisted in providing testimony that was patently inaccurate and
sometimes even nonsensical.5® Beyond this, one key witness attempted to twist and distort a
Union official’s statement in an effort to falsely accuse that official of racism. The behavior of
the Employer’'s managers on the witness stand provided strong evidence of their hostility to the
purposes underlying the Act and to their ingrained proclivity to engage in conduct designed to
frustrate those purposes. In this regard, | find the situation to be very similar to that
demonstrated in American Directional Boring, Inc., 353 NLRB No. 21 (2008). In that case, the
Board adopted my recommended remedies, including a broad cease-and-desist order, due in
part to misconduct manifested by management witnesses during the trial.

Based on the egregious nature and sweeping extent of the Company’s unfair labor
practices, the likely persistence of ingrained opposition to the purposes of the Act due to the
continuing tenure of the key management officials, and the depraved state of mind manifested
by those officials in their conduct at trial, | conclude that it is necessary to recommend a broad
cease-and-desist order. | find it necessary to conclude that a narrow cease-and-desist order will
not serve to prevent likely future misconduct. As the Supreme Court noted long ago, when an
employer’s intent to violate the Act is made clear by its pattern of past misconduct, “it is not
necessary that all of the untraveled roads to that end be left open and that only the worn one be
closed.” Int'l Brotherhood of Elec. Workers v. NLRB, 341 U.S. 694, 705—706 (1951), citing
International Salt Co. v. United States, 332 U.S. 392, 400 (1947). In this case, | recommend
that the Board foreclose other avenues of misconduct likely to otherwise be exploited by this

58 Some instances of impeachment were among the most striking | have witnessed in 23
years as a judge. For example, counsel for the Union asked Viar if he had “surmised” that the
Union had failed to provide the Section 8(d) notice. Viar testified, “Counsel, | guess | don’t know
how to answer the question because | don’t know what ‘surmise’ means. | apologize. I'm not
playing games. I'm a smart guy, but | don’t know what you mean.” (Tr. 499.) He was promptly
impeached with his statement in an affidavit that, “We first surmised on May 9th that there was
[no] 30-day notice when the strike began.” (Tr. 499.)

59 For example, | refer here to such conduct as Viar’s obstinate refusal to concede the
obvious truth, i.e. that his letters to the bargaining unit members on August 4 were termination
letters.
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Employer in its efforts to frustrate the purposes embodied in the Act.

On these findings of fact and conclusions of law and on the entire record, | issue the
following recommended®0

ORDER

The Respondent, Douglas Autotech Corporation, Bronson, Michigan, its officers, agents,
successors, and assigns, shall

1. Cease and desist from

(a) Discharging or otherwise discriminating against its employees based on their
membership in, support for, or activities on behalf of, the International Union, United
Automobile, Aerospace and Agricultural Implement Workers of America (UAW), AFL-CIO, and
its Local 822 or any other labor organization.

(b) Failing and refusing to engage in collective-bargaining with the exclusive collective-
bargaining representative of its employees in the unit set forth below regarding the terms and
conditions of employment.

(c) In any other manner interfering with, restraining, or coercing employees in the
exercise of the rights guaranteed them by Section 7 of the Act.

2. Take the following affirmative action necessary to effectuate the policies of the Act.

(a) On request, bargain with the International Union, United Automobile, Aerospace and
Agricultural Implement Workers of America (UAW), AFL-CIO, and its Local 822 as the exclusive
representative of its employees in the following appropriate unit concerning terms and
conditions of employment and, if an understanding is reached, embody the understanding in a
signed agreement:

All employees employed at its Bronson, Michigan plant; but
excluding superintendents, foremen, assistant foremen, time
study men, 61 timekeepers, plant protection employees, stock and
service manager, receiving room foremen, first aid nurse,
administrative office employees, clerical or secretarial assistants,
payroll clerks, and all other guards and supervisors as defined

in the Act.

(b) Rescind the August 4, 2008 discharges of all bargaining unit employees, and within
14 days from the date of the Board’s Order, remove from its files any reference to the unlawful
discharges and, within 3 days thereafter, notify the employees in writing that this has been done
and that the discharges will not be used against them in any way.

60 If no exceptions are filed as provided by Sec. 102.46 of the Board’s Rules and
Regulations, the findings, conclusions, and recommended Order shall, as provided in Sec.
102.48 of the Rules, be adopted by the Board and all objections to them shall be deemed
waived for all purposes.

61 The parties’ lengthy bargaining history is underscored by the outdated language of the
formal bargaining unit description containing long-outdated gender specific language.
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(c) Within 14 days from the date of the Board’s Order, offer the unlawfully discharged
bargaining unit employees full reinstatement to their former jobs or, if those jobs no longer exist,
to substantially equivalent positions, without prejudice to their seniority or any other rights and
privileges previously enjoyed.

(d) Make all of the unlawfully discharged bargaining unit employees whole for any loss
of earnings and other benefits suffered as a result of the discrimination against them, in the
manner set forth in the remedy section of the decision.

(e) Preserve and, within 14 days of a request, or such additional time as the Regional
Director may allow for good cause shown, provide at a reasonable place designated by the
Board or its agents, all payroll records, social security payment records, timecards, personnel
records and reports, and all other records, including an electronic copy of such records if stored
in electronic form, necessary to analyze the amount of backpay due under the terms of this
Order.

(f) Within 14 days after service by the Region, post at its facility in Bronson, Michigan,
copies of the attached notice marked “Appendix.”2 Copies of the notice, on forms provided by
the Regional Director for Region 7, after being signed by the Respondent’s authorized
representative, shall be posted by the Respondent and maintained for 60 consecutive days in
conspicuous places including all places where notices to employees are customarily posted.
Reasonable steps shall be taken by the Respondent to ensure that the notices are not altered,
defaced, or covered by any other material. In the event that, during the pendency of these
proceedings, the Respondent has gone out of business or closed the facility involved in these
proceedings, the Respondent shall duplicate and mail, at its own expense, a copy of the notice
to all current employees and former employees employed by the Respondent at any time since
August 4, 2008.

(9) Within 21 days after service by the Region, file with the Regional Director a sworn
certification of a responsible official on a form provided by the Region attesting to the steps that
the Respondent has taken to comply.

IT IS FURTHER ORDERED that the complaint is dismissed insofar as it alleges
violations of the Act not specifically found.

Dated, Washington, D.C. January 5, 2010

Paul Buxbaum
Administrative Law Judge

62 |f this Order is enforced by a judgment of a United States court of appeals, the words in
the notice reading “Posted by Order of the National Labor Relations Board” shall read “Posted
Pursuant to a Judgment of the United States Court of Appeals Enforcing an Order of the
National Labor Relations Board.”
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APPENDIX
NOTICE TO EMPLOYEES

Posted by Order of the
National Labor Relations Board
An Agency of the United States Government

The National Labor Relations Board has found that we violated Federal labor law and has
ordered us to post and obey this Notice.

FEDERAL LAW GIVES YOU THE RIGHT TO

Form, join, or assist a union

Choose representatives to bargain with us on your behalf

Act together with other employees for your benefit and protection
Choose not to engage in any of these protected activities

WE WILL NOT discharge or otherwise discriminate against any of you for maintaining
membership in, or engaging in activities in support of, the International Union, United
Automobile, Aerospace and Agricultural Implement Workers of America (UAW), AFL-CIO and
its Local 822 or any other union.

WE WILL NOT, on request, fail or refuse to bargain with the International Union, United
Automobile, Aerospace and Agricultural Implement Workers of America (UAW), AFL-CIO and
its Local 822 as the exclusive bargaining representative of our employees in the following
appropriate unit concerning terms and conditions of employment and, if an understanding is
reached, embody the understanding in a signed agreement:

All employees employed at the Bronson, Michigan plant; but
excluding superintendents, foremen, assistant foremen, time
study men, timekeepers, plant protection employees, stock and
service manager, receiving room foremen, first aid nurse,
administrative office employees, clerical or secretarial assistants,
payroll clerks, and all other guards and supervisors as defined

in the Act.

WE WILL NOT in any other manner interfere with, restrain, or coerce you in the exercise of the
rights guaranteed you by Federal labor law.

WE WILL, on request, bargain with the Union and put in writing and sign any agreement
reached on terms and conditions of employment for our employees in the bargaining unit
described above.

WE WILL rescind the August 4, 2008 unlawful discharges of all bargaining unit employees and
WE WILL, within 14 days from the date of the Board’s Order, remove any reference to the
unlawful discharges from our files and records, and WE WILL, within 3 days thereafter, notify
each of these employees in writing that this has been done and that the unlawful discharges will
not be used against them in any way.
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WE WILL, within 14 days from the date of the Board’s Order, offer the bargaining unit members
unlawfully discharged on August 4, 2008 full reinstatement to their former jobs or, if those jobs
no longer exist, to substantially equivalent positions, without prejudice to their seniority or any
other rights and privileges previously enjoyed.

WE WILL, make all of the bargaining unit employees whole for any loss of earnings and other
benefits resulting from their unlawful discharge on August 4, 2008, less any net interim
earnings, plus interest.

Douglas Autotech Corporation

Dated By

(Representative) (Title)

The National Labor Relations Board is an independent Federal agency created in 1935 to enforce the National
Labor Relations Act. It conducts secret-ballot elections to determine whether employees want union representation
and it investigates and remedies unfair labor practices by employers and unions. To find out more about your rights
under the Act and how to file a charge or election petition, you may speak confidentially to any agent with the Board’s
Regional Office set forth below. You may also obtain information from the Board's website: www.nlrb.gov.

477 Michigan Avenue, Federal Building, Room 300
Detroit, Michigan 48226-2569
Hours: 8:15 a.m. to 4:45 p.m.
313-226-3200.

THIS IS AN OFFICIAL NOTICE AND MUST NOT BE DEFACED BY ANYONE
THIS NOTICE MUST REMAIN POSTED FOR 60 CONSECUTIVE DAYS FROM THE DATE OF POSTING AND MUST
NOT BE ALTERED, DEFACED, OR COVERED BY ANY OTHER MATERIAL. ANY QUESTIONS CONCERNING THIS
NOTICE OR COMPLIANCE WITH ITS PROVISIONS MAY BE DIRECTED TO THE ABOVE REGIONAL OFFICE’S
COMPLIANCE OFFICER, 313-226-3244.


http://www.nlrb.gov

10

15

20

25

30

35

40

45

50

49

JD-61-09



	JD-61-09.doc

